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PREFACE 



The following work is an attempt to define the powers 
and jurisdiction which the British Crown exercises or has 
a right to exercise in places not within the dominions of 
Great Britain, whatever the source may be from which 
such powers and jurisdiction are derived. The subject is 
one in which guidance from previous writers is almost 
wholly wanting ; it has never yet been treated as a whole ; 
even its different parts taken separately have not received 
adequate attention. Little published material exists outside 
Acts of Parliament, Treaties, Orders in Council^ some im- 
portant Parliamentary Papers, and a few cases decided in 
the Courts. In the main the work is naturally, and indeed 
necessarily, based upon these. It will, however, be evident 
to the reader that other information has been open to me. 
I have had the advantage of consulting friends whose 
official experience and position enabled them to place at 
my disposal a large amount of valuable material, both in 
the nature of facts and of opinions. Partly for reasons 
of official etiquette, and partly because what I have 
gathered on various questions has been so fused that the 
elements are often indistinguishable, I have found myself 
in many cases unable to cite authorities. But I take this 
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opportunity of expressing my gratitude to those who have 
helped me ; and I will ask the reader to believe that when 
facts are mentioned, and when statements evidently based 
on facts are made, without the authority for them being 
given, or when views are impersonally expressed, what is 
said has been founded at least upon very careful inquiry. 
I venture to hope that little of importance will be found 
to be erroneous. 

One well merited acknowledgement I am glad to be 
able to make. The work has been written in the country, 
and therefore under the disadvantage of remoteness from 
Law Reports and from foreign publications to which 
frequent reference was needed. The disadvantage would 
have been serious, had I not been able to draw upon the 
able assistance of my friend Mr. Beresford Atlay. 
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FOEEIGN JUEISDICTIOK 



PABT I. 



CHAPTEE L 

FOBEIGN POWEBS AND JUBISDICTION 
IN THEIR InTEBNATIONAL AND CONSTITUTIONAL ASPECTS. 

§ I. To the lawyer 'foreign jurisdiction' is an accus- Partl 
tomed term; it is consecrated to him by a snccession of ^flL.'* 
Acts of Parliament ; he is familiar with the working of the jurist- 
powers which it signifies. Even to him however the ideas *^^ ^^ **^ 
which it suggests are at first sight somewhat abnormal, national 
and to a person coming freshly upon the words they 
might well seem to need explanation and perhaps apology. 
How, it might be asked, can the exercise of jurisdiction, 
or, indeed, the exercise of power of whatever kind, by one 
state within the territory of another, be reconciled with 
the acknowledged principle of the equal and complete 
independence of all states that are not tributary or pro- 
tected. Yet that the effects of the laws of a state should 
extend beyond its frontiers, and that it should possess 
certain powers within foreign territory, are almost necessary 
results of the modem conception of a state; and that 
large jurisdiction should be exercised in certain places is 
the almost necessary condition of peaceful intercourse 
^' B 
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2 FOREIGN POWERS AND JURISDICTION IN THEIR 
PART I. between countries of widely differing types or grades of 

CHAP. I. . .,. ,. 

civilization. 

Rights of § 2. At the root of state life lies the circumstance that 

^\]^ the bond which exists between a state and its subjects is 

reference ^^^ severed when the latter issue from the national 
to its ^ 

subjects territory. The legal relations by which a person is encom- 
passed in his country of birth and residence cannot be 
wholly put aside when he goes abroad for a time ; many 
of the acts which he may do outside his native state have 
inevitable consequences within it. He may for many 
purposes be temporarily under the control of another 
sovereign than his own, and he may be bound to yield to 
a foreign government a large measure of obedience ; but 
his own state still possesses a right to his allegiance ; he is 
still an integral part of the national community. A state 
therefore can enact laws, enjoining or forbidding acts, and 
defining legal relations, which oblige its subjects abroad 
in common with those within its dominions. It can 
declare under what conditions it will regard as valid acts, 
done in foreign countries, which profess to have legal 
effect ; it can visit others with penalties ; it can estimate 
circumstances and facts as it chooses. 
Territorial § 3. While the powers of a state over its subjects are 
state.^^ *thus absolute as between itself and them, the extent to 
which they actually take effect is determined by the 
corrective force of another fact of state life equally funda- 
mental with the former. The authority of a state is 
exclusive within its own dominions; it alone prescribes 
what acts may, and what shall not, be done ; it alone 
directs with what forms, and under what conditions, those 
which it permits shall be accomplished. While therefore 
any state can affix such value as it chooses to acts done by 
its subjects abroad, the effects of acts so done are not 
necessarily felt except within its own territory; if like 
effects follow in another country, they are produced through 
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INTERNATIONAL AND CONSTITUTIONAL A8PBCTS. 3 

permission in some shape having been given by the local part i. 
sovereign. He may allow foreign subjects to do certain ^^°^''' 
acts in accordance with their own laws, and he may respect 
the incapacities which are imposed upon them; he may 
concede more or less of jurisdictional power to the foreign 
state; but whatever he does is done of pure grace. No 
country can insist as against another that acts performed 
in a manner demanded by itself shall be recognized in the 
country where they are accomplished, still less can it 
there exercise jurisdiction over the persons of its subjects 
without the express or implied consent of the territorial 
sovereign. 

§ 4. The two principles that every state is absolute Hodifica- 
within its dominions, where, if it so wishes, the existence effete of ^ 
for legal purposes of every other state may be ignored, ^^j^^^® 
and that, for good or evil to the subject, it may appreciate cuatomaiy 
as it likes whatever acts he does in foreign countries, 
would lend themselves ill, if the principles were crudely 
applied, to the necessities of international life, and would 
cause the infliction of great hardships on individuals. 
Formerly, indeed, much hardship was in fact suffered, 
though neither principle was ever applied with uncom- 
promising logic ; and abundant evidence will be found in the 
following work that the clashing laws of states of European 
civilization still place many persons in situations that are 
frequently difficult and occasionally serious. Happily, as "* 
between nations of the European type, correctives to the 
undue application of the principle of territorial sovereignty 
are supplied by permissions and consequent practices 
which may perhaps be taken to flow from comity. What- 
ever be their speculative or actual origin, the withdrawal 
of permissions which rest on established custom is forbid-* 
den by the usages of International Law, and those which 
in the following pages appear to be universal may be taken ^ 
also to be obligatory. "^ 

B 2 
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4 EOBBIQN POWERS AND JUEISDIOTION IN THBIB 

PABT I. § 5. An excessive applicatioii of the rights of territorial 
— 1 ' sovereignty is further prevented by a principle which, 
Tlie^right ^iiile itself the offspring of sovereignty, places a check on 
tectjon. the action of its parent. The duty of protection is cor- 
relative to the rights of a sovereign over his subjects ; the 
maintenance of the bond between a state and its subjects 
while they are abroad impUes that the former must watch 
over and protect them within the due limit of the rights of 
other states. A government which felt inclined to push 
its own territorial rights too far would find itself met by 
the protective rights of its neighbours ; and through the 
continuous and almost insensible pressure of this protective 
right much of the practice which is now usual with 
reference to foreigners in a state has been formed* 
In its ^ The direct action of the right is no doubt confined within 
^tion. ^ narrow range, and inside that range it does not work 
as a principle of international law or ethics, or as a basis 
of authoritative custom. Among the group of Western 
states there are now only two ways in which it operates 
directly. It enables governments to exact reparation for 
oppression from which their subjects have suffered, or for 
injuries done to them otherwise than by process of law ; 
and it gives the means of guarding them against the effect 
of unreasonable laws, of laws totally out of harmony with 
the nature or degree of civilization by which a foreign 
power affects to be characterized, and finally of an adminis- 
tration of the laws bad beyond a certain point. When in 
these directions a state grossly fails in its duties ; when it 
is either incapable of ruling, or rules with patent injustice, 
the right of protection emerges in the form of diplomatic 
remonstrance, and in extreme cases of ulterior measures. 
It provides a material sanction for rights ; it does not offer 
a theoretic foundation. It does not act within a foreign 
territory with the consent of the sovereign ; it acts against 
< him contentiously from without. 
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INTERNATIONAL AND CONSTITUTIONAL A8PB0TS. 5 

In another shape, however, the right of protection PABTI. 

continually presents itself in a legal aspeot ; it has worked, ^^ftL.'' 

and it continues to work, as an indirect factor of custom or ir^its 

indireot 
convention. It is not worth while, in dealing with the present, action. 

to trace the stages of progress, and the road which has been 

travelled ; it is enough to point out that a subtle influence of 

the right is constantly felt, and that its force, if the word 

protection be used in a wide sense as the only available 

term to indicate the watchfulness exercised over subjects 

abroad in the interest of the state no less than in that of 

individuals, stretches far beyond the sphere of its direct 

application. It is admitted to possess a reasonable moral 

basis, to which recognition must be given, and in this bye 

manner it largely determines the extent to which ' foreign 

jurisdiction ' is permitted to exist, in other words, to which 

the sovereign powers of a state are waived in &vour of 

a foreign nation, or are delegated to it. 

In Oriental and semi-civilized countries, where the Effects of 
necessity of allowing the right to operate is frankly iJtiye^ 
acknowledged, it gives rise to arrangements under which q^* j[i 
a state voluntarily makes a permanent surrender of some oountries. 
portion of its jurisdiction for the purpose of securing to 
the subjects of another country the means of regulating 
their life in conformity with their own laws and customs. 
A compromise, varying with the circumstances, is arrived 
at between the sovereign rights of the state and the 
jurisdictional needs of a foreign civilized power. 

In states of the European type the effects of the pro- In states 
tective right may be less obviously felt, but they none the European 
less are there. Taking the word in the large sense in^^P®- 
which it has already been used, to the recognition of 
a protective right can alone be ascribed the concession 
to consuls of a quasi jurisdiction in mercantile disputes, 
or still more the exceptional position of merchant vessels 
within ports or territorial waters, and the jurisdiction 
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6 FOEBIGN POWERS AND JUEI8DI0TI0N IN THEIE 

PABTI. exercised by naval courts in respect of crimes, misde- 
cHAP^i. jQQgj;^Q|;|pg^ ^jj^^ otLcr offcnccs, committed on board of them. 
These customary derogations from the fulness of local 
jurisdiction are not founded in indifference to the occurrence 
of events in a certain class ; like events or incidents do 
not in other circumstances escape the cognizance of the 
local tribunals; they are founded upon a perception of the 
fact that maintenance of control over the men and ships of 
his mercantile marine is an object to a foreign sovereign 
of deeper importance than the assertion of jurisdiction on 
every occasion can be to the territorial authority. Indif- 
ference may no doubt sometimes exist, and there are 
customary powers which may have been tacitly granted 
simply because a state has no sufficient interest in taking 
notice of innocent acts which are unlikely in any way 
to affect persons or things belonging to it. Registration 
of births and deaths, arbititktion in shipping disputes, even 
notarial acts, though these partake of a more public 
character, are matters of small concern. But when, as in 
the case of ships, so high a sovereign right as that of 
territorial jurisdiction enters into the concession made, 
some more active principle than indifference must supply 
the motive for a delegation of powers. Such a principle 
is found in an acknowledgement that within certain limits, 
varying with circumstances, it is reasonable that a state 
shall be allowed, in its own protective interest, to exercise 
powers with reference to its subjects upon the territory 
of another state K 

^ I may perhaps seem to hare given too prominent a place to what I 
have Yentured to caU the 'protectiye' influence in the formation of 
modem custom, and to have attached too little importance to comity. 
I may be wrong, but comity appears to me to be a very unsatisfactory 
ground for customary practices. In analysing the sources of powers it 
cannot be put in the same plane with the fundamental principles of state 
life, such as independence, by the side of which it has to stand if the 
effects of the two are to be set in the balance against each other. It is 
itself a secondaiy principle, which must either flow from recognition of 



Digitized by 



Google 



INTERNATIONAL AND CONSTITUTIONAL ASPECTS. 7 

§ 6. Outside the powers then which states can exercise parf i. 
by simply attaching a given value within their own terri- — L ' 
tory to acts done in foreign countries, the nature and The 
extent of the powers possessed by them within the domi- rights as 
nions of other states have been mainly determined by^^J^^^ 
the interacting forces of territorial sovereignty and pro- 
tective rights. Each has contributed to the formation of 
the actual practice; in some directions one has been 
preponderant, in some the other may have had greater 
weight. It will nevertheless be readily understood that 
through the larger part of the following work the latter 
factor will Hardly call for notice. It has been already 
observed that when the rights of protection are directly 
and immediately appealed to, without translation into 
agreement or custom having taken place, they are either 
used diplomatically, or in justification of precautionary 
or more definite ulterior measures. Exceptional action 
is prompted by exceptional reasons. In the case of the 
ordinary powers, on the other hand, which are regulated by 
agreement or custom, the right of protection disappears 
from view, whatever the part originally taken by it in 
their formation may have been. For practical purposes 
it is only essential to define the extent of the grant or 
concession which is made by the territorial state. In the 
chapters therefore which deal with the relations between 

the facts that giyen conduct in certain details is morally obligatory, or fix>m 
the mere egoistic feeling of reciprocal conyenience between states, which 
must itself be caused by the more or less conscious pressure of national 
interests. The latter amounts to saying that one state allows another 
to haye priyileges within its territory because it has to giye them in order 
to get like privileges from its neighbours. Of the two possible sources of 
practice it is assuredly that which coincides most with the usual 
attitude of states towards each other. It is moreoyer to be noticed that 
comity breaks down the moment that the bounds of Europe and America 
are overpasaed. Comity implies willingness to reciprocate, and there is no 
reciprocity between Western and Eastern States. The Eastern State 
allows certain practices with the yiew of obtaining adyantages of a totally 
difierent order from those which it grants. 
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8 FOREIGN POWERS AND JURISDICTION IN THEIR 

PARTI. Great Sritain and foreign countrieB, whether they be of 
— L * the European type or are independent Oriental states, an 
Conse- attempt will merely be made to define : — 
scope of (i) The powers, affecting acts intended to have effects 

on its u^ the British dominions, which are exercised with regard 
iMiUonal ^ British subjects in foreign countries irrespectively of 
side. the local laws. 

(7,) The derivative rights and powers enjoyed by Great 
Sritain through custom or express agreement. 

In the portion of the work which treats of the newer 

and more unsettled relations arising out of protectorates 

over more or less uncivilized territories, or connected with 

spheres of influence, it will be necessary to go behind the 

question of actual delegation, and to have recourse to 

ground principles for the determination of the due limits 

of action and of duty. 

Foreign § 7. The international element in foreign jurisdiction 

t?on in^its unavoidably engages attention in the first instance ; but 

r^h ^? w ^ British subjects the legal basis of the powers exerdsed 

and con- under their own municipal law is a matter of at least 

equal interest. It is time to turn to the consideration 

of this point. 

In the British dominions there are three sources of 
authority whence obligations are drawn that bind a British 
subject, and whence rights are derived that he enjoys. 
The prerogative^, Parliamentary enactments, and common 
law, govern him within their respective provinces. They 
follow him also when he enters upon foreign soil. 

§ 8. So inuch that is connected with foreign jurisdiction 

^ So far as the present treatise is concerned the prerogative may be 
described with Dicey (Law of the Constitution, pp. 348-9) as the dis- 
cretionary powers of the ezecatiye, or in other words anything that 
the Queen or her servants can do without the authority of an Act of 
Parliament. Sir W. Anson (Law and Customs of the Constitution, Ft. IL p. 3) 
shows that the meaning of the word prerogative is not exhausted by these 
powers, but its residual sense covers matter foreign to the subject in hand. 



Digitized by 



Google 



INTBBNATIONAL AND CONSTITUTIONAL ASPECTS. 9 

passed out of the hands of the prerogative into those of PABTL 

Parliament half a century ago, bo much which at one time 

was no doubt the subject of regulation by the crown has i. The 
been regulated by enactment, that the sphere within which tire, 
the prerogative still works does not at once strike the eye. 
As however the crown represents the nation in its relations ** 
with foreign states^ and is the sole channel of communi- 
cation with them, its functions are still far from insignificant. 
AU national powers and duties in foreign territory which 
rest upon treaty receive their international validity from 
its prerogative action, and are given to, or imposed upon, 
Great Britain independently of Parliament ; by the crown 
moreover all protective powers are exercised, whether they 
are derived from treaty or rest immediately upon the 
sovereignty of the state. Formerly its action was wider ^ 
in range, and in character much more direct and specific. 
In the Charter of the Levant Company the Crown made 
a prerogative grant of consular jurisdiction, under which 
general powers of fine and imprisonment were held until 
the dissolution of the Company in 1825 ; and so late as the 
middle of last century the Commission of the British Consul 
at Alicante contained a grant of j udicial powers. There were 
other instances to the like effect. All foreign jurisdiction 
was in fact exercised in virtue of the mere prerogative. 
In 1826 the Law Officers threw doubts upon the legality 
of the jurisdiction which was supposed to be still vested 
in Consuls in the Ottoman Empire. The ultimate result 
of these doubts was the first of the series of Foreign Juris- 
diction Acts^ ; but it does not clearly appear whether the 
Law Officers doubted the power of the Crown to set up 
Consular jurisdiction by means of the prerogative, or 
whether they only considered that Consular powers in 
Turkey were dependent upon the Charter of the Levant 
Company. Probably, as it was thought best to legislate, 
^6^7 Viot. cap. 94 (1843)* 
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PARTI, the fonner was the case; but the preamble of the Act, 
— L ' in saying that doubts had arisen how fax the exercise of 
the power of the Crown was ' controlled by and dependent 
on the laws and customs of this realm/ suggests that 
another and a different reason may have contributed to 
bring about legislation. In any case the question of con* 
stitutional law remains undecided ; and though £he sub- 
sequent and continued action of Parliament has thrown 
the prerogative right of independently creating and regu- 
lating jurisdiction into desuetude, enough of the old 
prerogative may perhaps remain to cure any error of 
excess committed through overstepping the powers dele- 
gated by Parliament, into which an Order in Council issued 
under authority of an Act might possibly fall. 

a. Parlia- § 9. In 1 843 Parliament possessed itself for the first 
time of the domain of foreign jurisdiction, and passed 
the act already mentioned which, with several subse- 
quent enactments, has formed the groundwork of the 
Foreign Jurisdiction Act of 1890^. This last Act after 
reciting that ^by treaty, capitulation, grant, usage, suf- 
ferance, and other lawful means, Her Majesty the Queen 
has jurisdiction within divers foreign countries,' enacts 
that ^it is and shall be lawful for Her Majesty the 
Queen to hold, exercise, and enjoy any jurisdiction which 
Her Miyesty now has or may at any time hereafter have 
within a foreign country in the same and as ample a 
manner as if Her Majesty had acquired that jurisdiction by 
the cession or conquest of territory/ By implication this 
provision enables the Queen, that is to say the Queen in 
Council, to make such Orders as may be necessary from 
time to time for. the purpose of giving due effect to the 
jurisdiction ; which, be it noted, she does not hold through 
the Act, and which is recognized by it as having belonged 
anteriorly to her. To guard against a possible difficulty, 

* 53 & 54 Vict. cap. 37. 
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and to secure oomplete freedom of action, it is declared that pakt i. 
* an Order in Council made in pursuance of this Act shall ^^^^^ ' 
not be, or be deemed to have been, void on the ground of 
repugnancy to the law of £ngland unless it is repugnant 
to the provisions ' of an Act of Parliament, or of regulations 
made under it, which extend to British subjects in the 
country affected by the Order. Power is also given to 
apply to foreign countries certain scheduled Acts which^ 
as passed, applied only to Great Britain or the Colonies, 
and to revoke or vary certain others. By this Act some 
pre-existing Orders in Council have been confirmed, and 
under its authority some fresh Orders have been issued ; 
the two classes between them covering the whole area of 
Oriental States, and of protected and barbarous countries, 
in which British jurisdiction exists in its most developed 
form. With states of European civilization the Act has 
nothing to do; the minor powers exercised in them are 
otherwise provided for. 

Upon this enactment as a whole little comment need 
be made. It plainly recognizes in the amplest manner that 
the crown, independently of parliament, is in possession of 
jurisdictional rights abroad, which are good as between it 
and foreign sovereigns ; but as for their enforcement against y 
British subjects it is advisable that parliamentary sanction 
shall be afforded, powers of legislation are confirmed, or 
given by way of delegation, subject only to certain pro- 
visions contained in the Act itself, and to any special 
legislation that may be passed in the future. 

To one detail only is it worth while to direct attention. Meaning 
It is specified that the jurisdiction held by the Crown shall provision 
be enjoyed *in the same and as ample a manner as if ^^i^n"^" 
Her Majesty had acquired that jurisdiction by the cession eihan be 
or conquest of territory.' It is unnecessary to say that conquered 
this language does not assimilate the jurisdiction exercised *®'"*®'7. 
in a foreign country, either in nature or d^ee, to that 
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12 FOREIGN POWERS AND JURISDICTION IN THEIR 

which belongs to the Crown in conquered territory.' Its 
object is simply to provide that such jurisdiction as may 
have been acquired by express consent or sufferance of the 
foreign state shall be exercised by the Crown precisely as 
if it were exercised by sole virtue of the prerogative. The 
position of the crown relatively both to parliament and to 
individuals is declared to be identical with that which it 
holds in a country which has been conquered or ceded. 

§ 10. There remains the third source of capacity and 
obligation by which a British subject is affected when 
outside the dominions of the crown, viz. the common law. 
Upon this it is sufficient to say here that, as some Acts of 
Parliament do not take effect beyond England or the 
United Eangdom^it is possible that a person desiring to 
perform a given act when out of the realm may find the 
conditions of his act prescribed by a different rule of law 
to that which would govern him in the British dominions. 
He may find that no Act of Parliament, and no Order in 
Council, runs in the place where he is, and that he is 
consequently relegated to the sanctions of the Common 
Law^ 

§ II. It is an obvious consequence of the continuance of 
the tie between an individual and his state, notwithstand- 
ing his absence from its territory or jurisdiction, that acts 
done by a British subject abroad which alter his relations 
in the British dominions towards other individuals either in 
respect of person or property must, with reference to those 
relations, be controlled by the laws of England, or, as the case 
may be, of some other part of the British Empire. It is not 
perhaps so obvious a consequence that criminal acts, com- 
mitted by him abroad, should be justiciable within the 
territory. They are usually left to the courts of the local 
sovereign, who is in general much more interested in their 
due punishment than is the country of the criminal. But 

^ Seo e.g. §$ 54 and 87. 
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ihere are few states which refuse to take oognizance of pabti. 

^ , CHAP. I. 

any criminal act done by their subjects when in foreign 

territory ; the principle of concurrent jurisdiction is main- 
tained ; and certain crimes, ordinarily of a kind more or 
less affecting the state, can be punished on the return of 
the criminal to the jurisdiction. Though Great Britain i 
has acted to a very limited extent upon the principle, and 
has not had frequent occasion to give effect to it of late 
years, the liability of a subject to be made answerable 
for crimes committed out of the jurisdiction has been 
affirmed by Statute for more than three centuries and a half. ^ 

Treason and misprision of treason, committed out of the 
realm, were rendered punishable by 35 Hen. VIII. c. 2 ; and 
by 33 Hen. YIU. c. 23, it was enacted ^hat a commission 
might be issued under the Great seal for the trial of any 
person thought guilty of murder, in whatsoever place, 
within the King s dominions or without, the offence was 
committed; this Act was extended to accessories before 
the fact of murder and to manslaughter by 43 Geo. III. 
c. 113. By a consolidating Act of 1829 these enactmenta 
were repealed, and a provision was substituted which 
enabled any justice of the peace to take cognizance of the 
offence charged, and to proceed therein, as if it had been 
committed within the limits of his ordinary jurisdiction. 
Several cases under these Acts are reported ; among them 
is that of Governor Wall, who was convicted under the 
Act of Henry VIII ; and in a more recent case a native of 
Malta was tried and convicted under the consolidating 
Act of 1829^. Further legislation, affecting British subjects 
committing homicide, or being accessory thereto, on land 
within the dominions of foreign countries, took place in 
18612. 

> aS State Trials, ax ; R. t?. Azzopardi, 9 Moody, Crown Gases, 988. ' 
' 94 &; 25 Yict cap. 100. See also the Explosive Substances Act (1883^ 
46 & 47 Yiot. cap. 3. 
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PART I. It has been held also from very early times that Ad- 
cHAP^i. mjpjj^y jurisdietion extends into foreign rivers so far as 
the tide ebbs and flows and great ships go. In recent cases 
a sailor has been convicted at the Central Criminal Court 
of manslaughter committed on board a British vessel 
lying in the Garonne, and a conviction was obtained 
at the Central Criminal Court for receiving bonds stolen 
from a British ship, which at the time of the larceny 
was in the river Maas at Rotterdam^. Finally, the juris- 
diction of the Admiralty is extended by enactment over 
offences committed in any place out of the British dominions 
by any master, seaman, or apprentice who at the time of, 
or within three months before, the offence was employed in 
any British ship 2. 

' R. V. Anderson, L. R. i C. C. R. 161 ; R. t?. Carr. L. R. 10 Q. B. D. 76. 
' Merchant Shipping Act (1854'^, 17 & 18 Vict. cap. 104. 
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CHAPTEE IL 

The Agents thbough whom Foweb a.nd Jubisdiotion 
abe exebcibeb. 

§ 12. The persons through whom the rights and powers pabti. 
possessed by Great Britain in respect of its subjects in ^^ "^' ^ ' 
places under foreign sovereignty are exercised, are : — The 

1. Diplomatic agents. classes of 

2. Naval and military officers. ^«®"**- 

3. Consular officers. 

4. In Cyprus, South Africa, and the Western Pacific 

an officer called a High Commissioner, and 
in the Oil Rivers Protectorate an Imperial 
Commissioner. 
Of the first of these classes it is enough in this place to 
say that, while their principal functions with reference to 
the subject in hand are connected with the protective 
rights, they have also certain ministerial powers which 
will be noticed in due course. The last class are chiefly 
concerned with protectorates, but in the Western Pacific 
and South Africa they, and officers dependent on them, 
exercise certain functions in independent barbarous terri- 
tories. The Consular officers are those through whom the 
derivative powers generally receive effect in all indepen- 
dent organized states. 

Subject to the qualification that a foreign state may 
refuse, for sufficient cause, to receive a particular diplomatic 
representative, the members of the first, second, and 
fourth of the above classes enter upon their functions 
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16 THE AGENTS THEOUGH WHOM 

PARTI, solely in virtue of their appointments by the British 

CHAP. ^» j^ nn . . 1 

Crown. They represent its sovereignty, and consequently 

its independence. Consular officers stand upon a different 
footing. Although they possess a public official character, 
they are not internationally representative of their state ; 
they are merely persons allowed by a foreign country to 
reside in its territory for the purpose of carrying on business 
on behalf of their own government, and of maintaining 
relations of a minor kind with local officials. They cannot 
act, except in the case of Pro-consuls, the limitation of whose 
functions places them in a class apart, until they have 
been duly recognized by the proper authorities of the 
country in which they are appointed to reside. 

The § 13- The Consular service consists of officers of different 

Consular ranks, caUed respectively :— 

1. Agents and Consuls General; Commissioners and 
Consuls General. 

2. Consuls General. 

3. Consuls. 

4. Vice-Consuls. 

5. Consular Agents. 

6. Pro-Consuls. 
The distinctions between the several classes are merely 

hierarchical, except as regards Pro-consuls ; and they are of 
no importance otherwise than in relation to the forms of 
appointment, and as a consequence of these to the forms of 
recognition. Such consular officers as are appointed by 
commission from the Crown receive an * exequatur,' 
usually in the form of a letter patent, from the sovereign or 
his equivalent in the country to which they are sent. 
Vice-consuls not in possession of a commission, and 
Consular Agents^ obtain recognition in a less formal manner. 
Finally Pro-consuls receive no recognition from the foreign 
state, their functions not being considered to involve 
delegation of powers. Their proper office is merely 
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notarial and was limited to performing daties of that kind pabtl 
under the Acts of 5a Vict, chapter 10, and 54 & 55 Vict. ^^•_*' 
chapter 50^ until they were enabled to celebrate marriages 
by the Foreign Marriage Act of 1892, if provided with 
marriage warrants or left in charge of consulates or vice- 
consulates. Their appointment as Pro-consuls confers no 
authority to perform any other consular duties. 

Consuls being charged with duties which are necessarily 
local, and their powers not being locally concurrent with 
those of other consuls, the districts within which they are 
authorized to act are defined in their commissions ; and 
their exequaturs, or in the Ottoman Empire the equivalent 
Berats, are by universal practice issued for the district so 
defined, it having always been considered that it is for 
the power commissioning a consul to determine within 
what territorial limits he should act as its representative. 
The right to send consuls where, and only where, the 
interesis of a country demand their presence is in all 
cases of some import^ce; in Eastern countries, where 
exterritorial jurisdiction exists, freedom in this respect 
becomes a necessary condition of the due enjoyment of 
jurisdictional privileges. 
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CHAPTER I. 

The Persons who are possessed op the Status 
OP British Subjects. 



PART II. § 14. Before considering what the powers are that can 

* ^^' ' • be exercised over, or in respect of^ British subjects in 

Persons foreign states, it is a necessary preliminary to determine 

who ©njoy •f * v 

the status to what pcrsons the term ' British subject ' applies. The 

suyect^ matter is one, it will be seen, upon which English law 

is not always clear, and into which foreign laws, by 

giving rise to questions of double nationality, introduce 

considerable difficulty or at least complexity. 

The persons now alive who are, or may be, possessed of 
the status of British subjects are : — 

(i) Persons bom within the British dominions, or on 
board British ships on the high seas or in foreign territorial 
waters, whether bom of British or of alien parents, and 
whether legitimate or illegitimate, provided that, if legiti- 
mate children of alien parents, and if of the age of twenty- 
one years or more, they shall not have made a declaration 
of alienage, in accordance with the provisions of the 
Naturalization Act of 1870 '. 

' A few exceptions may be noted. A child born to an enemy father, 
at a place within the British dominions, but in military occupation of an 
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(2) Legitimate children and grandchildren by male PABTII. 
descent, of British subjects, bom out of the dominions ^^^^^' 
of the crown ^. 

(3) Persons whose father, being a British subject, 
or whose mother being a British subject and a widow, 
has become naturalized during the infancy of such 
persons in a country under the laws of which infant 
children do not become naturalized by the naturalization 
of their parents ; and like persons, notwithstanding that 
they have become naturalized by the naturalization of their 
parents, if they have not during infancy been resident, 
within the meaning of Sect. 10 of the Act of 1870, in the 
country where the father or mother is naturalized. 

(4) Persons who have become naturalized in the United 
E^gdom or the British Colonies in accordance with the 
provisions of the Act of 1870; and children of such 
persons who during infancy have become naturalized with 
their fathers or mothers in any part of the United 
Kingdom. 

(5) Persons who have received letters of denization. 

(6) Women of alien birth, married to British subjects 
and such women when widows, until they divest themselves 
of British nationality by remarriage with a subject of 
a foreign state, by naturalization abroad, or by resumption 



enemy state, ' is no sabjeot of the King though he was bom within his 
dominions, for that he was not bom under the King's ligeance or obedi- 
ence.' In GalTin's case, vii. Coke, 18a. In the same position stand children 
of persons attainted of high treason, and of persons in the actual service 
of any foreign prince or state in enmity with the Crown of England or of 
Great Britain at the time of the birth of snch children. 4 Qeo. II, c. 21, 
8. I and 9. 

' 4 Geo. II, c. ai, and 13 Gfeo. Ill, c ai. The meaning of these Acts 
was decided in Be Geer v. Stone (zxii. Ch. D. 243) to be that ^the 
grandchild bom abroad, whose father was also bom abroad, being respeo- 
tirely grandchild and child of a man who was by the common law a 
natoral bom British subject, would be himself a natural bom British 
subject, but that his children bom abroad would be aliens.' 

C Z 
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20 PEESONS WHO ABE POSSESSED OF 

PABT n. of their nationality of origin in the manner prescribed by 
— L.' the legislation of the country of their birth. 

(7) Persons who, being British subjects at the date 
of the Act of 1870, had become naturalized in a foreign 
state, provided that within three years after the passing 
that Act, they shall have signified, in the manner prescribed 
by it, their wish to remain British subjects. 
Natural § 15. It is to 6e observed of the persons enumerated in 
British the first of the above paragraphs that they stand in 
subjects. ^ position of complete equality in their relation to the 
state. English law knows no distinction between different 
classes of natural bom British subjects in respect of rights 
or obligations. All alike, whatever their parentage, have 
the same duty of allegiance, the same rights within 
the British dominions, and, subject only to a qualification 
introduced in certain cases for reasons of public policy \ 
the same right to recognition and protection abroad. 
And as the quality of British subject is attributed to 
them solely in virtue of their birth on British soil or 
within British jurisdiction, not only is the nationality of 
the parents without any bearing on the nationality of the 
child, but the duration or the object of their sojourn, if 
they be foreigners, is immaterial. A child bom of foreign 
parents even during an accidental stay of a few days is fully, 
and until the age of twenty-one years irretrievably, a British 
subject^. It is equally immaterial whether children are 
of legitimate or illegitimate origin. For the reason that 
they are British subjects in virtue only of the place of 
birth, irrespectively of any other motive for attributing 

* See §$ 39 and 34. 

' The rule appears at first sight to be a harsh one, and it would be so in 
fact if British national character were attended by the onerous incidents 
which weigh upon the subjects of most foreign countries. In the absence 
of conscription, and in presence of the special modifying practice, to which 
allusion is made aboye, it probably can never operate to the disadvantage 
of the individual, and may readily be to his advantage. 
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to ihem that status, it is unnecessary to consider whether PABT IL 
in different circumstances the nationality of the father or — 1.' 
mother would, or would not, determine the nationality of 
the child. 

§ 1 6. In order that children, and grandchildren by male Children 
descent, of British subjects bom out of the dominions of the ^iSen ' 
Crown shall themselves possess British nationality, it is^^.^^ 
necessary that they be legitimate from the moment of their subjects 
birth. The Act of George 11 ^, upon which their national dominions 
character depends, declares that children thereafter bom qJ^^^ 
out of the ligeance of the Crown of Great Britain, ' whose 
fSftthers shall be natural bom subjects of the Crown of 
Great Britain at the time of the birth of such children 
respectively/ shall be invested with British nationality. 
An illegitimate child has no legally ascertained father. 
He does not therefore satisfy the condition. If then 
a British subject, being domiciled in a foreign country 
of which the laws permit legitimation by subsequent 
marriage, has illegitimate childi^n there, and afterwards 
legitimates them by marriage with their mother, they do not 
obtain the benefit of the Act, and continue to be aliens K 

With respect to the position of persons whose legitimacy 
of origin prim& fade gives them the advantage of British 

^ 4 Geo. II, cap. ai. 

' Shedden v. Patrick, i Maoqaeen, 535. Lord Brougham considered, 
apart from the legal aspect of the case, that the practical consequences of 
allowing legitimation to take effect might be highly inconrenient ' It 
would be giving,' he said, ' to the parent of the child, the putatire father 
of the child, the power by marrying the mother, of conyerting him from 
an alien or a foreigner into a natural bom subject. If the child had done 
that which he had a perfect right to do at the time, namely, taken up 
arms against the English Grown before the marriage of his parents, it 
would follow from the doctrine in question that the marriage conyerted 
him from an alien enemy into a traitor to the crown of this country, 
thereby "iftin'wg him guUty of high treason, instead of being only a person 
taken with arms in his hands, compassing what might be on his part 
a perfectly innocent, and eyen laudable design/ The acquisition of 
legitimacy would of course be retroactiye to the date of birth. 
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PARTn. nationality, a somewhat curious doubt seems to have 
— -' arisen; and a disposition appears to have been shown to 
assume in practice that if either the father or the grand- 
father has lost his British nationality, the descent stops, 
and the children and grandchildren are aliens. It is difficult 
to understand the reasoning which places the persons in 
question under all circumstances in an identical position. 
They may be of full age at the date of the naturalization 
of their father; if so, they have an independent legal 
status which cannot be altered by any act of his. If they 
are minors at that date, they will no doubt as a general 
rule share the acquired national character of their father \ 
for reasons to which attention will be directed later. 
But it is possible that the father may have become 
naturalized in a country by the laws of which minor 
children do not obtain the nationality of the state upon 
its acquisition by their parents. In this case, there being 
no law which deprives a person of British nationality 
otherwise than upon the assumption of another national 
character, the children necessarily remain British subjects. 

Minors § 17* The class of persons mentioned in the latter portion 

aforeiMf ^^ ^^ third paragraph gives rise to more serious difficulty. 

nation- The Naturalization Act of 1870 makes it a condition of 

ality 

through the loss of British nationality by a minor child who has 
raiiwition obtained a fresh nationality through the naturalization of 
of their jjjg father or mother that he shall have become resident 

parents. 

in the country to which his parent or parents have trans- 
ferred their allegiance. In doing this it has left open the 
delicate question, in what residence consists within the 
meaning of the Act. Is it to be understood that any 
residence, anterior perhaps to the time at which a child 
can be first sent to school, is enough to impait an alien 
character, which thenceforth remains indelible except by 
renaturalization ; or will recurrent visits, made during the 

^ But comp. § 17. 
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vacations of an English school, suffice for the purpose ; pabt il 
or is it intended that residence shall be so continuous or ^ "^' '' 
at least habitual that the adopted country of the parents 
must be regarded as the definitive home of the child ? 

The Act itself gives littie help. Nowhere is the term 
' residence ' defined, or so used that it can be applied with 
certainty in the present case. In the seventh section, where 
the conditions upon which aliens can be naturalized are 
laid down, the words 'residence' and 'reside' are no 
doubt employed with reference to a continued association 
with the United Sjngdom ; but even in this section they 
are not free from vagueness ; and were their signification 
precise, the circumstances contemplated in the two sections 
are not sufficientiy analogous to render it clear that the 
scope of the words is meant to be exactly the same in 
both. 

Until the Courts have spoken the true intention of the 
Act must remain uncertain. It may, nevertheless, be worth 
while to suggest certain considerations by which they are 
not unlikely to be guided, and by which therefore the 
position of minor children of British parents naturalized 
abroad may probably be ultimately r^ulated. 

The condition that a minor shall have become resident 
on foreign soil before losing his British nationality gives, 
and must have been intended to give, to a parent the 
means of settling whether his child shall or shall not 
retain his British national character. The loss of that 
character is not inevitable ; it is made dependent upon 
a fact which is in turn dependent upon the will of the 
parent Residence cannot then be looked upon as 
a circumstance which, though determining, is extraneous ; 
it is an evidence of wish on the part of the parents to 
secure or avoid a particular nationality for their child. 
Such residence only in the foreign country can conse- 
quentiy satisfy the intention of the Act, as is enough to 
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PART IL prove the wish of the parents. For this purpose a casual 

CHAP I 

— -' sojourn or an occasional visit would be inadequate. K 
parents bring up their child so that his association and 
training are calculated to fit him for life in their former 
country, and his visits to them are no more than are fairly 
explicable on the ground of natural affection, it is obvious 
that their desire has been to at least give him the oppor- 
tunity of retaining his connexion with the country of his 
origin ; and it would be irrational so to interpret the Act 
as to defeat their object. It may, for example, be reason- 
ably expected that the Courts would be loth to refuse the 
status of a British subject to the possessor of a great 
estate, who had been educated at an English public school 
and an English university, and had kept up relations with 
his English connexions, simply because he had spent his 
early years in the home of a foreign stepfather, and had 
afterwards stayed with his mother from time to time at 
regular periods. It would be inconvenient^ and almost 
absurd, that a person in this situation, on attaining his 
majority, should find himself a foreigner, incapable of ac- 
quiring the status of a British subject until, after the usual 
period of delay, he was readmitted to it by naturalization. 
The principles which underlie nationality, and those 
which govern the attribution of domicile, are widely 
different from one another, and as a general rule to im- 
port anything from one of these bodies of law into the 
other only leads to confusion ; but in this particular case 
they might probably with advantage be so far assimilated 
that, in a rough way, circumstances should be used for 
imputation of nationality in like manner to that in which 
they are used to indicate intention with regard to domicile. 
Natur- § 1 8. By the seventh section of the Naturalization Act of 

aliens. ^^7^ ^^7 ^^^ ^^0 ^^ resided in the United Eangdom 
for not less than five years, or who has been in the service 
of the Crown for a like period, and who intends either 
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to reside in the United Kingdom or to serve under the part li. 
Crown may^ at the discretion of a Secretary of State, be ^''' '' 
granted a certificate of naturalization which carries with 
it all the rights and obligatious of a British subject within 
the United Kingdom. The intention of the Act, no doubt, 
is to invest him with like rights and obligations when 
within the jurisdiction of foreign powers, subject to the 
important qualification that within the limits of his state 
of origin he is not to be deemed a British subject unless 
he has ceased to be a subject of that state in pursuance 
of the laws thereof, or in pursuance of a treaty to that 
effect. 

The actual words of the section, however, do not go to 
this length. The United Eangdom, and the state of which 
the naturalized alien was ' previously a subject,' are the 
only states mentioned. His position in all other countries 
is left open. At the same time, as these other countries are 
not expressly excluded, the presumption is that he remains 
clothed with all the rights of a subject that he has been 
given in the country of his adoption. It is at least toler- 
ably clear that the executive government may assert for 
him this position as between itself and foreign govern- 
ments. A state, as a general rule, must take its informa- 
tion upon the law of a foreign country from the oi^^an 
which is duly charged with the conduct of external 
relations ; and even if there be a difBculty in the terms 
of the Act, it is certainly permissible for a British govern- 
ment, in dealing with foreign powers, to take up its ground 
upon the unquestionable intention. Hitherto the practice 
has been in accordance with this view, and naturalized 
persons have been invariably regarded as occupying a 
position identical with that of natural bom subjects of 
the Crown in all states other than their state of origin \ 

^ The instances wonld no doubt be extremely rare, if indeed they 
eyer ooeurred, in whieh a person after being naturalized in a country 
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PAETII. § 19, The position of the infant children of aliens who 

— 1. * become British subjects is another point which is not free 

chUiS^n ^^^ difficulty. Those who become resident in the United 

of natur- Kingdom with their father, or with their mother if she 

ahzed 

aliens. is a widow at the time of her naturalization, are themselves 
naturalized British subjects, and no minimum period of 
residence is prescribed. A like uncertainty therefore pre- 
sents itself to that which has been seen to envelop the 
situation of children of British subjects who have been 
naturalized abroad. But though the uncertainty is similar, 
the results in practice, and no doubt in law, are unlike. 
Every country proceeds on the assimiption, however ill- 
founded the assumption may be, that in giving its nation- 
ality it confers a benefit ; and a law conferring a benefit 
must be interpreted in a sense fftvourable to the person 
benefited. A law therefore which grants British national 
character must be so read as rather to include than to 
exclude. The period of residence which is wholly in- 
sufficient to imprint a foreign character on a child, may 
be amply long enough to justify him in claiming to be 
British, or to warrant Great Britain in taking for granted 
that he is a subject of her own. It is the practice to regard 
every child, living in the United Kingdom with the father at 
the date of his naturalization, as being resident ; his name 
is inserted in the father's certificate, and no subsequent 
question has probably ever been raised as to his naturali- 
zation, although he may have ceased, while still an infant, 
to be resident with the father in the United Kingdom. 
The Courts not having had an opportunity of settling the 

other than his own and other than Great Britain, became by a second 
change of nationality a subject of the latter state ; but such cases are 
possible ; it is therefore worth noting that the Act speaks only of ' the 
foreign state of which ' a person 'was a subject previously to obtaining 
his certificate of naturalization,' so that, upon its bare terms, it would 
be open to the British government to protect a naturalized subject in his 
country of origin if he had passed through an intermediate naturalization. 
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question definitively, tiie conformity of practice to law is part ll. 
not of course beyond the reach of question; but there ^^"^' '' 
cannot be much room for doubt as to the spirit by which 
a decision, if one be ever made, will be inspired. 

The Act is silent as to children, whether bom before or 
affcer naturalization, who are not, or at least have not been, 
resident with the fetther or mother in the United Kingdom. 
It is to be presumed that they remain aliens. In the case 
of children of a father or mother residing in the United 
Kingdom, who have been bom abroad before naturalization 
of the parent, this may not be unreasonable ; if a father 
has not chosen to have his children to live with him during 
a stt£Scient part of the five years residence which necessarily 
precedes British naturalization, it would in the majority 
of instances be fair to assume that he does not wish them 
to follow his change of nationality. But when children 
are bom after naturalization there are many probable 
circumstances in which an assumption to this effect would 
be manifestly imfair. If, for example, a Frenchman joins 
an English house of business, is naturalized in Great Britain, 
goes out to a British colony in charge of a branch of his 
house, has children there, and remains for many years, it 
is not to be supposed that he wishes to saddle his children 
with an exclusive French nationality ; and an indubitable 
hardship is inflicted upon them, if they wish to be British 
subjects, when they are compelled to come to England 
for five years after attaining their majority before they 
are permitted to acquire the status of Englishmen. Cases 
of like kind might easily be multiplied. It would almost 
seem as if, by a reaction of timidity from the anterior habit 
of casting too wide the net of British nationality, the 
framers of the Act had been not disinclined in this, as in 
other directions, to relieve the British Crown to as large 
an extent as possible from the burdensome duty of pro- 
tection. 



Digitized by 



Google 



28 PERSONS WHO ABB POSSESSED OF 

PART II. The silence of the Naturalization Act of 1870 gains in 
— 1- ' significance when the previous state of the law is re- 
membered. The statutes of George 11 and of George III * 
which conferred British nationality upon children and 
grandchildren bom abroad of British subjects, restricted 
the boon to the issue of natural bom subjects; and the 
Act of 7 and 8 Victoria ^ did not enlarge the scope of the 
former enactments. The grant, therefore, of a certificate 
of naturalization, under the Act of 1844, was considered 
to be personal, and those children only were British who, 
by being bom in the British dominions, were natural 
bom subjects in any case. The Act, moreover^ gave to a 
Secretary of State issuing a certificate of naturalization, 
the power of imposing restrictions by it; and after 1850 
a clause was always inserted excepting 'any rights and 
capacities of a natural bom British subject, out of and 
beyond the dominions of the British Crown and the limits 
thereof All children and grandchildren consequently bom 
abroad of persons naturalized before 1870 are aliens. 
Natur&ii- § 2(o. By the Act of 1870 it is provided that 'all laws, 
^Vo^es! statutes, and ordinances which may be duly made by the 
legislature of any British possession for imparting to any 
person the privileges, or any of the privileges, of naturali- 
zation, to be enjoyed by such person within the limits of 
such possession, shall within such limits have the authority 
of law ^.' No language follows such as that which in the 
seventh section leads to the inference that a naturalized 
British subject must be intended to keep his British char- 
acter in countries other than that of which he was a sub- 
ject previously to his naturalization, and in it, also, if he has 
ceased to own its allegiance. A Colonial Act would seem 
therefore, on the terms of the Act of 1870, to be operative 
only within the particular colony in which it has been 



> 4 Geo. II, cap. ai ; 13 Geo. Ill, cap. ai. 
« Cap. 66. » Sect 16. 
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enacted, and to be incapable of inveBting a naturalized PABT ii. 
person with the quality of a British subject in foreign — L* 
states. The Naturalization Act does not however appear ^^^^ 
to have been read quite in this sense ; and it has been the regard to 
practice to issue passports to the holders of colonial cer- ^onii^y 
tificates of naturalization, and to protect them in all foreign ^^ 
countries other than their country of origin, on the ground, persons in 
it must be supposed, that when a person is treated assutes. 
a subject for all purposes in any part of the British 
dominions, it is impossible for the state entirely to wash 
its hands of him and his affairs the moment that he 
oversteps the boundary of the empire. 

The feeling is natural ; it is even inevitable. At the 
same time it may well be that foreign tribunals, if called 
upon to weigh the effect of colonial naturalization, might 
refuse to regard it as possessing any international value ^ ; 
and though, as has been already mentioned, when a question Qaestions 
arises diplomatically, a government, as between itself and yiew 
another government, must generally take its information ^^^ 
concerning the law upon a given point from the organ of taken of 
a state which is entrusted with the conduct of foreign naturaii- 
relations, there are many contentious matters in which the ^j^i^ ^ 
Courts are first called upon to speak, and their mature s^^^p^- 
judgement, save in very exceptional cases, must be sup- 
ported. It is unfortunate that the Act of 1870 should have 
been so drawn, either from carelessness or timidity, that 
foreign tribunals may entertain a very legitimate doubt as 
to its intention. 



' In a case ariaing in Franoe it has already been held by the Ck>nr de 
Cassation (Feb. 14, 1890) that naturalization in a British colony <ne 
constitue pas une y^ritable naturalisation, au sens de TArtide 17, sec. i, 
du Code Civil, et ne peut dte lors faire perdre h Timp^trant sa quality de 
Fran9ai8.' The case was one in which the appellant wished to secure 
advantages from the possession of a French national character ; there is 
no reason to suppose that the decision would have been different if it had 
been sought to burden him with obligations. 
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PART II. In any case persons naturalized in a colony would seem 
^ "^'' ' elsewhere to keep their nationality of birth for other 
purposes than that of protection ; except possibly in cases 
when by the law of their state nationality is lost through 
naturalization in another country. The latter situation 
might result in a deprivation of all effective nationality. 
This however is not very likely to occur. If the country 
of origin took the view of colonial naturalization which is 
suggested above as being not improbably held, and the 
case were a contentious one, its agents in a third state 
would no doubt make a claim to consider the colonially 
naturalized person as a subject or citizen, which it would 
be hard to resist, and which, whatever the embarrassments 
created by itself, would at least put aside the difficulties 
caused by absence of national character. If on the other 
hand the country of origin considered the naturalized 
person to have lost its nationality, the third state would 
probably acquiesce in his being regarded as a British 
subject, or would attribute to him that quality in default 
of any other national character \ 
Natural!- § 2(1. India is not mentioned in the Act of 1870, and the 
India. naturalization of foreigners, as within the Indian Empire, 
is provided for by a local act which differs from the former 
in that an applicant for naturalization is obliged only to 
be ' settled in the territories, or residing within the same 
with intent to settle,' and that it is simply stated, without 
mention of the position of a naturalized person in any 
foreign countiy, that he shall * within the territories be 
deemed a natural bom subject of Her Majesty as if he had 
been bom within the said territories, and shall be entitled 
within the said territories to all rights, privileges, and 

^ The latter of the two solutions of the difficulty has, I believe, been 
arrived at on at least one occasion in Germany. The case quoted in the 
last note shows that the former is almost unquestionably the view which 
would commend itself to a French government. 
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capacities of a subject of Her Majesty bom within the said part il 
temtories ^' What the effect of this Act might have been — L ' 
had it stood alone it is scarcely now worth while to 
consider, for there can be little doubt that the subsequent 
British Act of 1870 must be held to be a general statute, 
governing and supplementing the Indian law, so that in so 
far as this may not contain, or may not within its 
permitted range be expressly inconsistent with, the pro- 
visions of the EngHsh law in matters affecting the position 
of a naturalized person in foreign countries, the Indian 
must be read in subordination to the British Act. It is 
true that not merely is India unmentioned by name, but 
that, from the phraseology employed, its existence would 
not seem to have been present to the mind of the draughts- 
man. E[ad it been so, it is scarcely likely that in the 
definition of a ' British possession ' as * any colony, plan- 
tation, island, territory, or settlement within Her Majesty's 
dominions,' the only term by which the Indian Empire can 
be described, should have been placed in so secondary 
a position as that occupied by the word * territory ^.* 
For all that, the intention of the British Act is too general, 
the scope of the term * territory ' is too wide, to permit 
of the Indian Act being read independently. Its effect 
must therefore be limited in the same manner as is the 
effect of Colonial laws, and the position abroad of a person 
naturalized under it must be the same as that of a colo- 
nially naturalized person. 

§. 22. Under a very ancient practice^, foreigners are Deniza- 
tion. 

* < An Act for the Naturalization of Aliens.' Acts of the Oovemor- 
G^eneral in Council, Ko. XXX of 185a. 

' It is curious, and significant of the casual way in which Acts of 
Parliament hare too often been drawn, that while in the Naturalization 
Act of 1870 a British possession is defined as 'any colony', &c., in the 
Foreign Jurisdiction Amendment Act of 1865, passed in order to extend 
certain provisions to India, the term 'British colony' is defined as 
including * any of Her If igesty's possessions out of the United Kingdom.' 

' The status is recognized by the statute of aa Henry VIII, 0. 8. 
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PAST II. capable of acquiring a peculiar status, called that of deni- 
^^^!fll' zation, by means of letters patent issued under the Great 
Seal. It may be described as a sort of inferior naturali- 
zation, by which the person received into the community 
of British subjects enters it as * a new man^', whose 
capacities date only from the moment of denization, and 
are not, as in naturalization, cast back for certain purposes 
to an earlier period. A denizen cannot inherit real pro- 
perty, and cannot transmit it to children bom before his 
denization ; but disabilities of this kind have no bearing 
upon his position relatively to foreign states, and in the 
more essential respects of equality with natural bom 
subjects before the ordinary law from the moment of his 
admission, and of equality 'with naturalize>d subjects as 
regards political privileges, he stood until 1844 in precisely 
the same footing as the latter^. Chief Justice Cockburn 
does not hesitate to call denization a naturalization effected 
by the sovereign in virtue of the prerogative K In all the 
circumstances, the fact that denizens have not shared in 
the fresh privileges which have been accorded of late years 
to naturalized persons does not seem to be enough to 
deprive them of the rights of British subjects when in 
foreign states other than their country of origin. This 



1 Bac Abridg. Tit. AUen (B). 

' The political equality of denizens and naturalized persons may be 
inferred from the language of la and 13 William III, cap. 9, which enacted 
that * no person bom out of these kingdoms (though he be naturalized 
or made a denizen),' the two classes, being thus coupled together, ' except 
such as are bom of English parents, shall be capable to be of the Privy 
Council or a member of either House of Parliament, or to enjoy any office 
or place of trust either civil or military.' Denizens always enjoyed the 
parliamentary franchise. After 1844, when naturalized persons were 
relieved from their disability to hold offices and places of trust denizens, 
who were not touched by legislation, sank into an inferior position. 

' * In this country, naturalization has existed from an early period 
under two forms. It might be conferred (i) by the sovereign by virtue 
of the prerogative ; (a) by Act of Parliament. The first as distinguished 
from the second is known under the name of denization,' Nationality, p. aS. 
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conclusion is strongly reinforced by the terms in which PABTn. 
letters of denization are couched. While they grant to — 1 ' 
the recipient that he shall in all things exerdse &c. all 
manner of actions &c. * within our said United Kingdom 
of Qreat Britain and Ireland or elsewhere within our 
dominions.' . . . ' as any our faithful liege subjects bom 
in our said United Kingdom may or can,' he is constituted 
a 'firee denizen and liege subject of us our heirs and 
successors ' without limitation of place. If this form be 
taken together with the fact that letters of denization can 
be issued to persons living out of the British dominions^ 
it seems impossible to confine their effects within the limits 
of those dominions, or to deny to them an international 
Talue equal to that of a certificate of naturalization^. 

Since the acquisition of British nationality by way of 
naturalization has been made easy and inexpensive, ap- 
plications for letters of denization have become extremely 
rare, and the practice of giving them has almost fallen 
into disuse. It would probably become obsolete, but for 
one circumstance which must always render it of great 
advantage to keep in hand the power of issuing them 
upon occasion. No residence in the United Kingdom 
is required immediately or remotely to precede deniza- 
tion; a person may be made a denizen without ever 

' The Section of the Naturalization Act, 1870, which declares that an 
alien who has received a certificate of naturalization shall not be deemed 
to be a British subject, when within the limits of the foreign state of 
which he was preyiously a subject, unless he has ceased to be a subject 
of that state in pursuance of the laws thereof or in pursuance of a treaty 
to that effect, does not cover denizens ; but an opinion of the Queen's 
Advocate, given in 1843, by which the British Government was always 
subsequently guided, is couched in such large and general terms that 
it would be difficult to free denizens h'om its application. In fact, it may 
be fairly said that the pofdtion of denizens, no less than that of natur- 
^dized persons, both having been born possessed of a foreign nationality 
only, is less favourable than that of the persons immediately contem* 
plated by this opinion, who have a British as weU as a foreign nationality 
by birth. 

D 
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PART IL liaying set his foot upon British soil. There have been, 
^^°^' '' and fix)m time to time there no doubt will be, persons 
of foreign nationality, to whom it is wished to entrust 
functions which can only be legally exercised by British 
subjects. In such instances, the condition of five years' 
residence in the United Kingdom would generally be pro- 
hibitory. The difficulty can be avoided by the issue of 
letters of denization ; and it is believed that on one or two 
occasions, letters have in fact been issued with the view of 
enabling persons of foreign nationality to exercise British 
consular jurisdiction in the East. 
Condi- § ^3* ^^ ^^^^ ^ remembered that the seventh section 

tions of Qf jj^Q ^^ Qf i8yQ provides that a naturalized person shall 
nation- not be deemed to be a British subject when within the 
subjects limits of the foreign state of which he was a subject pre- 
stotesT^ viously to obtaining his certificate of naturalization, unless 
he has ceased to be a subject of that state in pursuance 
of the laws thereof, or in pursuance of a treaty to that 
effect. Under the legislation of many countries their subjects 
or citizens lose their national character either fully or in 
part by being naturalized in another state or by acts which 
may have preceded such naturalization; but it is not 
always that freedom from the obligations connected with 
the nationality of birth accompanies the loss of its privileges. 
It becomes therefore necessary to determine the precise effect 
of the various laws dealing with the loss of national character. 
Austria. By Austrian law persons who emigrate with permission 
whoUy lose their character as Austrian subjects, and are 
considered to be foreigners. An Austrian therefore, emi- 
grating with permission, becoming naturalized in Great 
Britain, and returning to Austria, enters the German and 
some other provinces of the Empire clothed with the full 
privileges of a British subject. If, on the other hand, 
he accepts a foreign national character without permission, 
he loses his rights of citizenship in Austria, but as it is 
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neither said that he loses his character of Austrian subject PAKT li. 
nor that he is to be treated as a foreigner, it must be sup- — L ' 
posed that he still retains so much of his national character 
as -will prevent him from returning to his native country 
in the capacity of a British subject ^. 

In Hungary, nationality is lost by liberation from Hungary, 
all^iance, which is granted, subject to conditions, varying 
in times of peace and war, and also by unauthorized absence 
from Hungarian territory for ten years without interruption, 
and without receipt of a new passport, certificate of 
domicile, or entry in the register of an Austro-Hungarian 
consular community ^ 

By existing French law French nationality is lost by France, 
a person who becomes naturalized abroad ^ or who by 
operation of law acquires a foreign nationality at his own 
request, provided that he has attained the age of thirty or 
thirty-one years, and has consequently fulfilled his obligation 
to service in the active army. Before that age he loses 
his nationality only if his naturalization has been autho- 
rized by the French Government *. A Frenchman therefore, 

^ Beporfc of the Boyal Ck>mmiB8ioners for inquiring into the Laws of 
Katnralization and Allegiance, 1869, p. 9a. 

* Law of 1879, Ap. Reports, of Her Majesty's Representiyes Abroad 
upon the Laws of Foreign Countries, Pari. Papers, Hisoell., No. 3, 1893. 

' It has been decided more than once by the Cour de Cassation that 
denization in England does not deprive a person of his quality of French- 
man. Cogordan, La Nationality, a* 6d., pp. 174 and 189. Possibly the 
deciflions may have been given with insufficient knowledge of the obscure 
subject upon which they bore, and consequently of the true effect of 
denization. 

* Authorization was required in all cases before 1889. Its absence 
however did not entail the retention of his French national character 
by the naturalized person ; it merely subjected him to various penalties, 
such as loss of nobility, or degradation from the l^ion of honour, which 
do not affect his position as between Great Britain and France, and 
which probably are no longer inflicted, even if the law of 1887 be not 
in this respect retroactive. Cogordan, p. 172 ; and affidavit of M. Clunet 
in re Bouigeoise, L.B. 42 Ch. Div. aza 

On the other hand, aooeptanoe without authorization of political, 

J>2 
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PARTll. if he be naturalized in Great Britain before accompliBhing 

* his military duties, is not protected by his country of 

adoption when within French territory; on the other 
hand, if he be naturalized after their due fulfilment, he 
returns to France as a British subject to all intents^. 

Germany. German nationality is lost, — (i) by continuous residence 
abroad for a period of ten years, which can be abridged 
to five years by permission of the state, provided that 
a foreign nationality shall have been acquired. The re- 
quired period is calculated as a rule from the date of 



administratiye, or judicial ftmctions in a foreign country, before 1889, 
entailed complete loss of French nationality. The law was so laiigely 
construed in this respect that the pastor of a Walloon church in Holland 
has been held by the Courts to have ceased to be a Frenchman because 
his stipend was paid by the Dutch Gk>yernment (Journal de Droit Int. Priv^, 
zriii. laa) ; and the belief has been expressed by good authority that 
a doctor attached to a hospital in any way connected with the state, a 
person appointed municipal architect to a town or even in certain cir- 
cumstances fik professor in a university, or a master in a school — ^for 
example, a French master in a military academy— was cut off by his 
employment from his nationality of origin. Cogordan, pp. 093 and 996. 
Unless the law of 1889 is retroactive with regard to such persons, which 
hardly seems likely, there certainly have been, and there probably are, 
Frenchmen within the British Dominions, who have been expatriated 
by operation of the previous law. 

^ Before 1889 persons naturalized abroad during their minority, through 
the effect of the naturalization of their parents, did not lose their French 
nationality unless on attaining their majority they made a declaration 
affirming their new national character. Rev. de Droit Int. Priv^ xvii. 117. 
It is almost certain in view of the strict and inclusive interpretation 
given to the law of 1889, that a declaration so made by a person natur> 
alized as a minor since that date will be of no avail so long as French 
military service is not performed ; and it is extremely doubtful if a 
person naturalized as a minor before that date, but arriving at majority 
subsequently, would be allowed to escape. ' Les auteurs de la loi de 1889 
d^cidaient sinon express^ment, du moins assez clairement pour qu'aucun 
doute s^rieux ne puisse dtre 4leY6 sur ce point, que la naturalisation du 
Fran9ais k T^tranger n'entrainerait jamais la denationalisation de leuni 
enfants mineurs ; ils ne se sont pas arrdt^ devant cette consideration que 
certaines legislations etrangdres pourraient bien conferer k la naturalisa- 
tion des etrangers des effets analogues k ceux qu'ils y avaient ei^Lx-mdmes 
attaches/ Bev. de Droit Int. Prive, xix. 90. 
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departure from Federal territory, but if a person registers pabt li. 

himself as a German subject in a Federal Consulate at any ^^ "^' ' * 

time during its continuance, it begins only when his 

r^istration is cancelled. (2) By release evidenced by 

a certificate from the competent authority. State officials 

and persons in the military or naval service are incapable 

of being released; as are also persons between the ages 

of seventeen and twenty-five years, from whom military 

service is due, unless they receive special permission from 

the district Conscription Committee. (3) By edict, as 

a penal measure, upon failure to respond to a summons 

addressed to German subjects living abroad in case of war 

or danger of war. Loss of German national character is 

in all cases absolute \ 

In Italy, citizenship is lost by formal renunciation and Italy, 
subsequent emigration, by naturalization in a foreign 
country, by employment in the service of a foreign state 
without previous permission of the Italian Government, 
or by entry into the military service of a foreign power. 
Persons who have thus lost their citizenship became aliens 
for all purposes except that they are not absolved from 
the obligations of military service, nor from the penalty 
attached to the offence of bearing arms against their 
native country. 

Natural bom Russian subjects can only be released from Russia, 
their national ties by the will of the Emperor. For practical 
purposes naturalized foreigners alone are able to escape 
from their allegiance. In their case, hx>wever, reversion to 
the former national character can be effected by the simple 
process of declaration, provided that they shall have first 

^ Aet regulating the acquisition and loss of citizenship in the Con- 
federation of the States, of June i, 1870, in Reports of Her Ifsjesty's 
BepresentatiTes Abroad upon the Laws of Foreign Countries. Pari. Paper% 
HisceU. No. s, 1893. Except when another reference is given , the state- 
ment of foreign laws contained in the remainder of this section is derived 
firom, or is founded on, the above reports. 
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PARTIL paid all debts due within the Russian dominions to the 
^^"^* '* State, the provincial or other public bodies, and to private 

persons, 
other In Belgium, Bulgaria^ Denmark, Greece^, the Netherlands, 

Portugal, Norway, Sweden, Servia^ Brazil, Chile, Columbia*, 
Peru, Boumania, Salvador, Uruguay, and no doubt the 
United States ^ naturalization in a foreign state carries 
with it loss of the national character of origin, and in all 
cases apparently frees the naturalized person £rom every 
obligation towards, or tie with, his native country. In 
several instances other circumstances produce an identical 

^ The wife and children of a person who has lost Greek nationality 
remain Greek. 

' Art. 3a of the Constitution, ap. Gogordan, Annexe, S. It is, howeyer, 
a condition that the naturalized person shaU * prendre domicile' in the 
country of which he acquires the nationality. 

' A native bom citizen of the United States, who has been naturalized 
in a foreign country, and has thus become a citizen thereof, is to be 
regarded as an alien ; and in order to reacquire his original nationality, 
he must conform to the laws of the United States proYiding for the 
admission of aliens to citizenship. 24 Op. 995 Williams, 1873 » ^V- Wharton, 
Digest of the International Law of the United States, § 177. 

A naturalized citizen of the United States may perhaps lose hia 
acquired nationality less formally than by being again naturalized. 
< Abandonment of naturalization in the United States may be inferred 
from a protracted stay in the country of origin after returning there, 
coupled with proof of animua manencUf and of entering into political duties 
in the latter country,' Mr. Frelinghuysen to Mr. Taft, Jan. zS, 1883. In the 
same year Mr. Frelinghuysen wrote to Mr. Fish that ' naturalization may be 
lost by resumption of native domiciL' (Wharton, S 176.) But it is possible 
that acts of abandonment of this nature may only be regarded as depriving 
an individual of the right to call upon the government of the United 
States for protection ; it may reserve to itself the right to protect if it 
chooses. At any rate inference from facts of the above kind can never 
offer the certainty which is needed to satisfy the Naturalization Act of 
1870. A slight shade of uncertainty indeed tinges the whole law of the 
United States upon the subject. The views of the Executive €k>vemment 
and those of the Federal Gourts have not been in unison, and the Gourta 
have refused to admit the right of expatriation (Lawrence, Gommentaire 
sur les ^Idments du Droit International de Wheaton, iii 937, and cases 
referred to in the note). The cases quoted appear however to be aU 
anterior to the Bill of Protection of x868, by which the absolute right of 
expatriation was affirmed. 
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effect ; these are, in Bulgaria military seryice abroad, or PART II. 

acceptance of foreign civil employment without permifision ; 'J' 

in Greece, Brazil, and Salvador, acceptance of any public 
service without leave ; in the Netherlands, military service 
without permission, civil employment in all cases, or five 
years' residence abroad for other than commercial purposes ; 
in Portugal, appointment to a foreign public post^ or banish- 
ment from the realm ; in Chile, Peru, and Uruguay, em« 
ployment in the service of a foreign state, fraudulent 
bankruptcy, or judicial sentences of a certain gravity ; in 
Roumania, dvil and military employment abroad, and 
'submission, for however short a space of time, to the 
protection of a foreign power.' There seems to be some 
doubt as to whether emigration from Sweden causes loss of 
nationality, and, if so, whether there is any sufficiently 
definite time test of intention to abandon Swedish national 
character^. A like difficulty might perhaps be found in 
interpreting the Norwegian law of 1888, which provides 
that a Norwegian State-citizen shaU lose his national 
character *when he leaves the kingdom for ever'; but as 
he may retain his rights by making a declaration before 
a Norwegian consul of his intention to preserve his nation* 
ality witMn one year after his departure, it is probably not 
rash to assume that a person living out of Norway for 
more than a year without making the required declaration 
would be regarded as having no intention of returning. In 
Costa Rica nationality is lost by naturalization abroad, by 
acceptance of a post under a foreign state without consent 
of the national government, and by taking military service 
under a foreign power ; a Costa Rican, however, who has 
been naturalized abroad can always resume his nationality 
by making a declaration of his intention to live in the 

^ Comp. p. 100 with p. X04 of Reports of Her Migesty's Repreflentatives 
Abroad upon the Laws of Foreign CountrieB, Pari. Papers, MiaoeU. No. 3, 
1893. 
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PABT II. Republic and to renounce his foreign national character ; 
— L' if he has been in civil employment elsewhere^ he has in 
addition to declare that he has given it up. In Servia 
nationality is wholly lost by naturalization abroad, pro- 
vided that the conditions prescribed by the fortieth article 
of the Constitution have been satisfied ; these are that the 
obligations of service in the regular army shall have been 
fulfilled, as well as all duties under which the person 
intending to abandon Servian nationality may have lain, 
whether towards the State or private individuals^. 

Spain. Spain takes up the position that loss of nationality 

by naturalization abroad is not accompanied with free- 
dom frt>m obligations to the State, unless it shall have 
been obtained with the knowledge and authorization of 
the Spanish (Government. The release, in the absence of 
authority, being imperfect in the particular which is most 
essential to the permissibility of extending protection to 
a naturalized person in his country of origin, a naturalized 
subject of Great Britain, Spanish by origin, is not a British 
subject in Spain unless he has received permission to 
expatriate himself. 

Switzer- A Swiss citizen can only lose his Swiss nationality by 
express renunciation, which can only be made after acqui- 
sition of a fresh national character, which is conditional 
upon his being domiciled abroad, and which need not be 
accepted by the State if objections are lodged by his com- 

Lurem- mune or by other interested parties. In Luxembuig, on 
the other hand, naturalization in a foreign country is only 
recognized if the person naturalized has previously been 
released from his Luxemburg allegiance^ 

Aiigentine The Argentine Confederation refuses to allow any 

ation. citizen to sever himself from the State ; naturalization 
abroad subjects him to loss of political rights, but he 

^ M. PayloTitoh in Journal de Droit Int. Privd, xi pp. 4 and 140. 

* Von Bar, Friyate International Law, trans, by Gillespie, p. 148 note. 
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remains burdened by every obligation. Finally, Venezuela PART IL 
simply ignores foreign naturalization; the Venezuelan — L' 
naturalized abroad is subjected to the same duties and^®^^^^- 
enjoys the same rights as citizens living upon the soil of the 
repuHlic ^- 

§24. The Naturalization Act of 1870, by a general Aoqoisi- 
enactment which seems to have the widest application of British 
which the Act is capable, declares that a woman shall be ^^^y 
deemed to be a subject of the state of which her husband man-iage. 
is for the time being a subject, so that a foreign woman on 
marrying a British subject becomes herself a subject of 
Great Britain ; and by the laws of most States a native 
woman, on marrying a foreigner, loses her nationality of 
birth, and a foreign woman on nuurying a subject or citizen 
acquires his nationality K 

The position, therefore, of a foreign woman married to 
a British subject is usually clear; there are, however, a few 
exceptional cases in which doubt may exist or conflict may 
arise. 

Within the United States, for example, the position of Question 
an American woman who has married a British subject is i^w of th« 
somewhat uncertain. By the common law of the United q^^ 
States she retains her American nationality'; and the 
common law has never been expressly modified by 
l^islatioiL It has been supposed, and it is possibly 
the case, that the common law has been implicitly abro- 
gated by the Bill of Protection of 1868, which affirms 

* Arts. 7and 10 of the Venezuelan Constitution. Cogordan, Annexe L.,H.H. 

' By the laws of France, Greece, Italy, and Guatemala a widow or 
diToroed woman who has been married to a foreigner recovers her nation- 
ality upon making a declaration of wish to do ao, and taking up her 
residence in the country. In Russia she can reassume her Russian 
national character on presentation of a certificate to the effect that she is 
no longer ^ married woman. Report of Her Majestjr's Representatives 
Abroad upon the Laws of Foreign Countries, Pari. Papers, Misoell. No. 3, 

X893. 
' Shanks 0. Bupont, iii Peters 943. 
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PABTii. the principle of the right of expatriation, and lays 
— '- ' down amongst other things that any decision of any 
functionary of the Qovemment, tending to restrain this 
right, is * contrary to the fundamental principles of this 
government ^.' Any judgment of the Courts, therefore, in 
restraint of the right of expatriation, is ipso facto nulL 
But a light of expatriation is a right conferred on the indi- 
vidual to denude himself of his nationality of birth and to 
adopt a foreign nationality by his own voluntary act 
directed to that end ; it hardly seems to cover a case in 
which a woman on her marriage simply receives a foreign 
nationality by imputation of law, without being obliged to 
make any express renunciation of her American nationality. 
The acquisition of a new national character does not neces- 
sarily extinguish that which previously existed, even from 
the point of view of the state of which the nationality is 
acquired ; and it might well be that an American woman 
in marrying a foreigner would wish to remain American as 
within the United States. Until the Supreme Court has 
decided whether the common law has in this respect been 
abrogated, it can hardly be prudent to assume that the 
American wife of a British subject is herself a British 
subject within the jurisdiction of her country of origin. 
Exoep- A peculiarity of French and Portuguese law leads to the 

provisions necessity of also exercising caution in connexion with the 
andPwto- '^^^ ^^ persons of French or Portuguese origin who have 
gueae Iaw. become naturalized in Great Britain. The wife of a French 
citizen, upon the acquisition of a new nationality by her 
husband, may if she chooses retain the nationality possessed 
by him at the date of the marriage ; and the wife of a Por- 
tuguese, if herself Portuguese, keeps her nationality unless 

* Fortieth Congress, Session ii, oh. 949. The United States Cireoit 
Court in the case of Peqnignot v. City of Detroit (16 Fed. Reporter, szs) 
seems to have held on this ground that a woman, naturalized in the United 
States hy marriage with an American citizen, resomed her alienage by 
marriage with a subject of her natiye country. 
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she declares it to be her wish to follow that of her husband. PABT II. 

Henoe, while a Frenchman naturalized in Great Britain is l'* 

a British subject within the British Empire, in third states, 
and in France if no impediment to his naturalization has 
existed under French law, his wife, who is considered by 
Great Britain to be a naturalized subject in virtue of her 
marriage^ may also be claimed by France, whether she be of 
French or of other origin, if, having been married while her 
husband was French, she has elected to retain her French 
nationality. In the case of Portuguese, the same result 
follows from nearly identical circumstances. In cases where 
the interests of the husband and wife are in collision, it 
is obvious that jurisdictional questions of some diflSculty 
might arise ^. 

It seems to be uncertain whether a woman who is countries 
a native of Uruguay loses her nationality in marrying ^aniage 
a foreigner, but the weight of opinion seems to be in favour J"*^ * 
of its retention. In Ecuador a native woman retains does not 
her nationality so long as she remains in the country ; and change of 
in Venezuela and Haiti she keeps it in all circumstances^. ^^^^' 

Under the Act of 1844 ^ curious question has arisen, to Effect of 
which it may not yet be superfluous to refer. It was usual, *^^!j^jj 
in certificates of naturalization granted under that Act, to widows 
insert a clause providing for forfeiture of the naturalization aforfeitme 
by residence abroad. Was this condition personal to the jn')^^^'* 
man; or did the wife, naturalized through him, become ^*/®°*^i" 

o > zation of 

subject to it? It seems reasonable to suppose that, as the theur 
wife follows the status of the husband, she would lose her 
nationality by his forfeiture ; but that if he died without 
forfeiture, the widow would retain the status freed from 
the condition by which she has only been bound through 
him, and by breach of which on her part independently of 

' Von Bar, p. 173. Beport on Nationality and Nationalization, Pari. 
P^pen, MisoelL No. 3, 1893. 

* Beport on NationaUty and Naturalization, ParL Papers, MiaceU. No. 3, 
i8<^ and Oogordan, 96a of ed. 1, and Annexe H. H. 
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PART II, him, it is evident that during his life she could never have 
cHAP^i. 2^^ j^^^ British national character. 

Effect of It may be noted that if a marriage is null by the law 
mani^. which has the right of deciding upon its validity, the 
naturalization effected by the marriage is also null, the . 
declaration of nullity having a retrospective effect; but 
until, the nullity is judicially declared, the woman, if pro- 
ceeded against by the putative husband, must be assumed 
to be invested with his nationality ; if, on the other hand, 
the proceedings are taken by her, it may be doubtful 
whether she has not the alternative right, as may be more 
to her advantage, of going upon the supposition that she 
retains her nationality of origin, or of availing herself of 
the presumption that the marriage is real until its reality 
is disproved, and so of acting as a person naturalized in 
the state to which the husband belongs ^. 
Loss of § 25. The status of a British subject may be lost — 
niSion- (i) hy natural bom British subjects of British origin : 

^^^* (i) through naturalization in a foreign state ; 

(ii) by declaration of alienage, if bom out of the 
British dominions of a father being a British 
subject; 
(iii) through marriage, in the case of a woman, with 
an alien. 
(2) by natural bom British subjects of foreign origin, 
and by naturalized persons — 

(i) by declaration of alienage ; 
(ii) through marriage, in the case of a woman, with 
an alien. 
British subjects, whether natural bom or foreigners who 

^ Ct Von Bar, pp. Z73 and 175. It may also be noted, though the 
point is not perhaps very likely to be of much practical interest with 
reference to British natoral bom or naturalized subjects, that women 
permanently separated from their husbands by catholic ecclesiastioal law 
do not in catholio countries follow their husband's naturalization, when 
he takes up a new national character. 
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have been naturalized, can only acquire a fresh nationality pabt ii. 
in conformity with the provisions of British law. It is — L ' 
for the state, which relieves or deprives a person of its 
nationality, to determine the conditions under which its 
national character is lost. The provisions of British law 
affecting the matter are simple and large \ But simple and 
large as they are, a cei'tain amount of comment upon them 
is requisite. 

6 26. Voluntary naturalization occurs when a person of Naturali- 

, zation in 

due capacity becomes a subject or citizen of a foreign state a foreign 
at his own request, or when, being also of due capacity, he 
becomes a citizen or subject by operation of law in such 
circumstances that his wish or consent may be presumed. 
Capacity being of course defined, like all other conditions 
of the loss of British nationality, by English law, persons 
below the age of twenty-one years, insane persons, and 
idiots are incapable of becoming naturalized in a foreign 
state, nor can married women be naturalized independently 
of their husbands. 

Into the conditions under which nationality can be 
acquired in foreign countries after the performance of 
formalities which clearly attest the will of the individual 
it is not worth while to enter. Great Britain has no wish 
to question the effects of naturalization intended by both 
parties to the contract. It would be more important^ were 
it possible, to lay down general rules for the validity of 
naturalization by operation of law. But on this point it is 

^ Naturalization Act, 1870, Sects. 3, 4, 6, and 10. The Act is expressly 
retrospective in regard to naturalization abroad, it being applicable to * any 
British subject' (presumably alive at the date of its enactment) 'who has, 
at any time before ' it was passed, become naturalized in a foreign state. 
It was no doubt intended also to be retrospective in regard to marriage. 
* A married woman shall be deemed to be a subject of the state of which 
her husband is for the time being a subject ' ; a woman, therefore, found 
at any time after the passing of the act to be married to a foreigner, is 
a subject of the state to which he belongs irrespectively of the date of 
her marriage. 
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PABTil. difficult to go beyond the statement, already made, that 

— '- * there must be sufficient presumption of consent. 
Naturali- A state has necessarily the right in virtue of its territorial 
open^ion jurisdiction to confer such privileges as it may choose to 
of law. grant to foreigners residing within it ; and when the status 
of subject or citizen is accepted by a foreigner according to 
the forms prescribed by the state legislation, he becomes in 
every respect, as between the state and himself, a member 
of the state community. But apart from the assent of the 
individual privileges alone can be conferred ; a state has 
no right to impose the obligations of nationality, still less 
to insist that the foreign subject shall abandon in its 
favour his nationality of origin. Whether or not a fair 
presumption of consent has arisen must always be a matter 
of deduction from the facts of the case. Obviously a person 
entering Venezuela for the purposes of his commerce cannot 
be supposed to accept the position of a Venezuelan citizen 
simply because a decree of the President has invested every 
immigrant upon his arrival with Venezuelan nationality ^ ; 
and far short of so extreme a case, it is at least questionable 
whether the nationality of a countiy in which a foreigner 
is living ought ever to be imputed to him until after the 
performance of some act on his part showing a desire to 
associate himself with the public life of the state. From 
acts not merely of a political, but of a municipal, nature 
he may be expected to refrain if he holds to his country of 
origin, and before doing them it is only reasonable that he 
should inquire whether their effect would be inconsistent 
with his wishes. But mere residence, marriage with 
a native, the acquisition of landed property, and other 
such acts, lie wholly within the range of the personal life ; 
they may be the necessities of commercial or industrial 
business ; they indicate no intention on the part of the 

1 Besolution of the VenezaeUn Government of Deo. z, 1865. Cogordan, 
Annexe H. H. 
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individual doing them to throw off his ancient allegiance; PABTn. 
and 80 long as he confines himself to them, his national — L * 
character may properly be considered to remain unaltered. 
The extent to which it may be reasonable or excusable for 
a country to impute its nationality to a foreigner, whether 
on the ground of residence or of the performance of acts 
without apparent significance in themselves, is no doubt 
favourably affected by permission being accorded to him to 
make a declaration of adherence to his nationality of origin 
before the expiration of some fixed period of residence ; 
but it cannot be admitted, so long as it is exceptional for 
states to impute their nationality to resident foreigners, 
that a provision to this effect can bind other countries to 
recognize the validity of imputed naturalization, unless the . 
period is of considerable length, and unless the terms of the 
law are brought to the individual notice of all foreigners 
establishing themselves in the territory. The average 
person cannot be expected to inquire whether a trap is laid 
for him by the constitution of the state into which he 
enters, and ought not to be damnified by omission to take 
a precaution the necessity of which he could not fairly be 
supposed to divine ^. 

^ By the 69th article of the BrazUian Constitution of February 1891 
'foreigners who, having been in Brazil on the Z5th November 1889, 
shaU not have declared within six months after the Constitution comes 
into force, their intention to retain their original nationality/ together 
with 'foreigners who possess real property in Brazil, and who have 
married Brazilian women or have Brazilian children, so long as they 
reside in the country, unless they announce their intention to retain 
their original nationality' are declared to be Brazilian citizens. In 
Bolivia every person who marries a Bolivian woman, or who buys 
landed property in the Bepublic becomes ipso facto naturalized; in 
Uruguay by the Constitutional Charter of 1899, persons who should 
marry an Uruguayan woman, or should buy landed property, or should 
exercise any industry, or being married should live three years in the 
country, were declared to be Uruguayan citizens. In 1853 a law was 
passed making it a condition of the enjoyment of the rights of a citizen 
by such person that a patent of naturalization should be asked for and 
delivered. It does not however appear certain that they are legally freed 
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PABT II; While in determining whether a given person is or is not 
cHAP^i. ^ British subject it has to be inquired whether a foreign 
nation has unduly imposed its national character upon him, 
it has also to be inquired whether the foreign nation has 
admitted him to the full status of subject or citizen, or has 
contented itself with investing him with civil rights within 
its own boundaries. In the latter case it is of course 
possible, though not very probable, that the person enjoying 
such rights may be a British subject even within the state 
of which he has partially become a member; and he 
continues to be a British subject for all purposes in countries 
other than the state in question^. 

from the obligationa of citizenship. Venezuela seems to appropriate 
every one who enters the country otherwise than as a passing traveUer ; 
and it appears probable that nationality may be unduly imputed in 
Colombia, the constitution of which declares foreigners to be Colombians 
by naturalization, if they have lived a year in the Republic and manifest 
their intention to acquire a domicile there (avecindarse). The language 
is wide and vague, but perhaps it may have been interpreted to mean 
that some positive declaration of intention shall be made ; as in the 
analogous case of the Argentine Bepublic, where notwithstanding 
language in the Constitution which seems to confer nationality upon 
certain classes of persons automatically, it has been decided by the 
Supreme Court that Argentine national character is in no circumstances 
imposed upon a foreigner. Nationality and Naturalization, Pari. Papers, 
Miscell., No. 3, 1893. Cogordan, Annexe O. Calvo, Le Droit Inter- 
national, Liv. viii. Sect, i . 

^ Perhaps the above may be the position occupied in Spain by an 
' avecindado ' who has not renounced his British nationality. * Vecindad' 
is a sort of citizenship, which does not of itself confer naturalization, but 
which used to separate the persons enjoying it from passing strangers 
(transeuntes) by carrying with it the privileges of Spanish law, which 
were withheld from mere foreigners. It is acquired, amongst other ways, 
by marrying a Spanish woman and residing in the kingdom, by posses- 
sion of real property, by exercising a profession, or by living ten years 
in a town or village. The precise difference between the legal situation 
of an avecindado and that of a full subject on the one hand, or of a simple 
foreigner on the other, is very obscure ; but that he differs from both is 
certain. It is not in the least likely that an Englishman obtaining 
vecindad ceases, in doing so, to be a subject of Great Britain. 

Where two grades of naturalization exist a question may possibly arise 
whether persons in possession of the lesser naturalization have been so 
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§ 27. It has already been remarked that by the laws of PABT ll. 

, , 1 • I CHAP. I. 

most states a foreign woman, on marrying a subject or 

citizen, acquires his nationality ; and that by the law of |{^^\ 
Great Britain a woman is deemed to be a subject of the woman 

who 18 a 

state of which her husband is for the time being a subject^. British 
An Englishwoman^ therefore, on marrying a foreigner, is ^than 
absorbed into his nationality by British law, and as^®^- 
a general rule acquires his national character by the law 
of the state to which he belongs. As regards the latter 
point, however, one exceptional case occurs. In the Argen- 
tine Confederation, by a provision of the law, which is 
remarkable in a state where the general conditions of 
naturalization are unusually easy, a foreign woman does 
not become Argentine on marrying an Argentine citizen ^ 
This peculiarity, as it will lead to an. Englishwoman who 
marries an Argentine citizen having no nationality in 
contemplation of British law, may occasionally produce 

absorbed into the foreign oommonity as to have lost their British 
nationality. 

' PreTiously to 1870 this may not have been so. Upon the law, as 
it then was, the national character of a British woman married to a 
foreigner was open to some doubt ; but for any practical purpose it is 
now most likely immaterial whether doubt upon the subject was well 
or ill founded. The first subsection of section 10 of the Naturalization 
Act seems to refer, especially if read in conjunction with Sect. 6, not to 
women married subsequently to its enactment, but to women married 
to persons of another nationality, irrespectively of the date of their 
marriage. If this view be correct an Englishwoman married to a 
foreigner may have been a British subject up to the date of the Act ; 
so soon as it was passed she was transferred to her husband's nationality. 
This construction may perhaps at first sight seem to be inconsistent 
with the view previously taken (§ 18) as to the non-retroactive effect 
of the fifth paragraph of the same section ; but the appearance of incon- 
sistency is superficial. The paragraph in question is limited in its 
application by the words 'certificate of naturalization,* which can only 
refer to the certificate contemplated by the Act itself, since that which 
was granted under the Act of 1844 '^'^ given under different conditions 
and had different effects. There are no words expressing or implying 
a like limitation in the first paragraph. 

■ Von Bar, 17a, note. 

E 



Digitized by 



Google 



50 



PBESONS WHO ABE POSSESSED OP 



PARTH. 

OHAP. Z. 



Marriago 
with an 
alien 
poasessed 
of no 
nation- 
ality. 



Marriage 
with a 
person 
who has 
lost the 
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ality. 



inconyenient results ; but it in no way modifies the effect 
of that law. In all cases the conditions of loss of nation- 
ality are regulated solely by the law of the state to which 
a person is subject. 

If a British subject marries a foreigner possessed of no 
nationality, it is to be presumed that she retains her own 
nationality of origin. The Naturalization Act of 1870 
does not declare that a British woman loses her national 
character by the fact of marriage with a person who is 
not a British subject, but that marriage with the subject 
of a foreign state carries with it absorption into the 
nationality of the husband ; it seems therefore to be a fair 
inference that she only ceases to be a British subject and is 
regarded as an alien from the moment at which she acquires 
a new national character. A foreign marriage is, in effect, 
for a woman a form of naturalization. in a foreign country ; 
and it is simply because of the inconveniences of double 
nationality that a person naturalized abroad becomes an 
alien. Where no double nationality can exist, no object is 
served by depriving of her nationality a person who is 
guilty of no TVTong against the State \ 

The distinction above noticed between complete absence 
of nationality and privation of the privileges of nationality 
must however be borne in mind. An Englishwoman, for 
example, marrying an Austrian who has emigrated with 
the permission of his government, and who has not yet 
acquired a fresh nationality, remains a British subject 
until her husband becomes the subject of another state; 
but if she marries an Austrian who is an unauthorized 

* It is to he wished that such cases as that of an Englishwoman 
married to an Argentine citizen could be brought within the principle of 
the above paragraph ; in view however of the extremely clear language of 
the loth section of the Naturalization Act of 1870, which declares 
unreservedly that ' a married woman shall be deemed to be a subject of 
the state of which her husband is for the time being a subject,' it seems 
impossible that the wife of a foreigner possessed of a nationality can 
retain her British national character. 
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emigrant, living in a state with which Austria haa pabtu. 
no treaty of free emigration, she no doubt acquires an ^^ ^^' ' ' 
Austrian nationality, notwithstanding that her husband 
has lost his right of citizenship. 

If an Englishwoman marries a foreigner who loses his Loss of 
nationality subsequently to her marriage, her situation, ijity^' 
after he has ceased to have any national character, would ^Jjj^^^j 
seem to be regulated by different considerations. She has subee- 
acquired a foreign nationality by her marriage ; but the marriage. 
circumstances which have extruded her husband from the 
community of his state do not taint her ; she is as separate 
a personality as a son who has reached his majority, and 
she continues for good or evil to be identified with the 
state into which she has been received. 

When a person, who has been a British subject by birth, Widow- 
and who is married to a foreigner, becomes a widow, the divorce. 
fact of widowhood does not import reversion to her 
nationality of origin ; and analogously when a like person 
has obtained, or has suffered, a divorce, she preserves her 
acquired national character. The foreign nationality is 
not a mere incident of marriage, to be put on and taken 
off with it ; it is a permanent alteration of status, obtained 
by marriage, but independent of marriage in its duration 
and results. 

§ 28. A declaration of alienage is a statement made l>eclara- 
before a competent authority, specified in the Act of 1870, aUenage. 
that the declarant desires to be thenceforth an alien. From 
the date of the declaration the declarant ceases to be 
a British subject. 

Persons who may make a declaration of alienage are : — 
(1) Persons who, by reason of their having been bom 
within the British dominions, are natural bom British 
subjects, but who at the time of their bii*th have become 
under the law of a foreign state subjects of such state, pro- 
vided that they are of full age and under no disability. 

Ea 
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PART II. (2) Persons bom out of the British dominions of 

cHAPj. ^ fjg^^er being a British subject, if of full age, and under 
no disability. 

(3) Persons naturalized as British subjects, provided 
that a convention shall have been entered into between 
Great Britain and the state of their origin, permitting them 
to divest themselves of their acquired nationality within 
a limit of time fixed by the convention. 

On these provisions it is only necessary to remark that 
they must be read subject to the rule, already stated, that 
the conditions of release from a given nationality are solely 
determined by the state granting the release, and that 
therefore the words *full age' and 'disability' must be 
taken in the sense affixed to them by British law. 
Recovery § ^9* Persons who have lost their British nationality by 
naMon^^ naturalization in a foreign state, or by marriage with 
ality. a foreign citizen or subject, can recover their nationality 
of origin, provided in the latter case that ihey are widows ^ 
or have been divorced, on the same conditions as those upon 
which an alien by birth becomes a British subject. The 
persons recovering their nationality thus stand in a position 
identical with that of a naturalized alien, and not with 
that occupied by themselves previously to naturalization 
abroad. 

Minors who have become foreign subjects by residence 
abroad with a naturalized father, and minors who, being 
children of an Englishwoman by marriage with a British 
subject, have become naturalized abroad by residence with 
her after she has married a foreigner, recover British 
nationality on the resumption of it by their parent ; and 
in their case the recovery is complete, they being ' deemed 

^ It is of course a consequence of the effect of the Act of 1870, as stated 
in a previous note (§ a^) that a British woman married before that date, 
and becoming a widow after it, must recover her nationality in the same 
manner as a woman married after the Act was passed. 
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to have resumed the poeition of a British subject to all PABT ii. 

. . . , CHAP. I. 

mtents. 

Children bom to a British father during a period of Position 
naturalization abroad, and children bom of a British ^^^"^ 
mother during a foreign coverture, are not specifically ^n^^»b 
mentioned in the Act of 1870, and it is a question whether during a 
the language of the Act can be strained to embrace them. ^^miH. 
Notwithstanding the very general terms of the fourth ****^^" 
subsection of the tenth section^ which speaks of ' every 
child of such father or mother who during in&ncy has 
become resident in the British dominions with such father 
or mother,' it is difficult to include them among the 
children there contemplated, because on the most liberal 
constraction of the words they can hardly be 'deemed 
to have resumed' a national character which they never 
possessed ; and they cannot be covered by the fifth silb- 
section, because a certificate of' readmission is carefully 
distinguished from a certificate of naturalization, and tb^ 
subsection in question applies only to children of persons 
who have received the latter. If neither the fourth nor 
the fifth subsections apply to the class of infants under 
consideration, their position must apparently be determined 
by the governing &ct of the nationality of their parent 
at the moment of their birth ; they have been bom subjects 
of a foreign power^ and they must remain its subjects until 
they can be independently naturalized. This solution 
of the difficulty might often involve no inconsiderable 
hardship, but it perhaps responds quite as well to the 
policy of the Act, which sedulously endeavours to avoid 
all possibility of collision with foreign powers, as would 
that which a violent constraction of the fourth subsection 
might furnish. It may also be observed that upon the 
terms of the Act there is no alternative between regarding 
such children as aliens, and placing them in a situation 
which is more advantageous than that occupied both by 
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PART II. other natural bom subjects of foreign powers, and by their 

— 1- ' own parents. Whether or not it be reasonable to assimilate 

the position of readmitted British subjects to that of 

naturalized foreigners, there seems to be no adequate 

ground for treating preferentially their foreign bom 

children. 

RecoTery § 30. In foreign countries recovery of nationality is not 

nation^'^ attended by the limited effects which it has in Great 

alityby Britain; a person who resumes his or her nationality 

natur- resumes it for all purposes. So far therefore as the effect 

Great of foreign legislation upon ^ the individual is concerned 

Britain, ^j^^^ jg nothing under this head which calls for notice. 

He is in no way left upon the hands of Great Britain. 

From the point of view of British legislation the case 
is different. By the third section of the Act of 1870, it 
is provided that < where Her Majesty has entered into 
a convention with any foreign state to the effect that the 
subjects or citizens of that state who have been naturalized 
as British subjects may divest themselves of their status 
as such subjects,' such subjects or citizens may make 
a declaration of alienage under conditions prescribed in 
the section, and from the date of the declaration they shall 
be regarded as aliens, and as subjects of the state to which 
they originally belonged. No mention is made of subjects 
of a state with which no convention has been entered into ; 
they therefore remain subjects of Great Britain. 

It is to be presumed that in the unlikely case of 
application being made by persons of the latter class for 
protection within the country allegiance to which they 
had resumed, no endeavour would be made to afford it. 
It is not probable therefore that their existence, especially 
as their numbers must always be very limited, will ever 
give rise to embarrassment. 
Double § 31. The object of the foregoing sections has been to 

aUtj^^' ascertain what classes of persons fall under the denomin&- 
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tion of British subjects, irrespectively, so fSur as possible, BABTU. 
of the complications which are introduced through the ^^^' '' 
possession of a second nationality by certain of their 
members. This having been effected, it now becomes 
necessary to examine under what conditions double nation- 
ality can exist in persons to whom a British character is 
attributed. 

§ 3^- Sy the Act of 1870 a British subject who, before English 
the passing of the Act, had become naturalized in a foreign relation to 
state, and who consequently was by the then law a subject ^^j^^. 
both of that state and of Great Britain, was enabled to ^uty. 
retain his British nationality on making a declaration of 
his wish to do so, subject to the qualification that he was 
not to be deemed a British subject within the limits of the 
foreign state in which he had been naturalized, unless he 
had ceased to be a subject of that state in pursuance of 
the laws thereof, or in pursuance of a treaty to that effect ^ 

The same qualification applies to an alien who has been 
naturalized in Qreat Britain, and to a British subject who, 
having been voluntarily naturalized in a foreign state, 
is readmitted to his British nationality'. In these cases 
double nationality exists, but in ordinary circumstances 
its existence is in no way likely to give rise to practical 
difficulty. Except through the performance of certain 
kinds of voluntary acts by the individual, in doing which 
he would follow the law of the country which he preferred, 
his nationality would only come into play if he stood in 
need of protection, or if a demand were made for his 
extradition. In applying for a passport he would make 
choice between his two national characters, and upon the 
state thus chosen would lie the burden of any more active 
protection which might subsequently be required. If 
a question of extradition were to arise, it is not probable 
that a competitive demand would be made by the two 
> Sect. 6. >Seots.7and8. 
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PART II. states to which he might be attributed; and supposing 
cHAPj[. ^^^j^ ^ ^^^^^ ^ occur, it would evidently be for the Courts 
of the third power to decide to what country he should 
be surrendered. 

Double nationality may also exist in persons bom within 
the British dominions, but for some reason other than 
naturalization, claimed also as subject by another state, 
and in persons bom in a foreign country to whom Great 
Britain attributes her own national character. In these 
instances the conflicting claims are brought into immediate 
presence of each other. From the present point of .view 
the result is that the members of the above classes are 
British subjects, whose quality as such is absolute until 
they shall appear, on being confronted with the laws of 
another state, to have a foreign nationality which the 
British government recognizes as being legitimately domi- 
nant within the territory of that state over the national 
character asserted by itself, and whom consequently it 
refuses, either as a matter of international policy or in 
obedience to law which it has imposed upon itself by 
enactment, to shelter there with its protection, or to allow 
to do acts under its sanction which are permitted to its 
unquestionable subjects. 
Foreign § 33* In this relation French law caUs for particular 
^nch attention. Taking those provisions only which are per- 
lawB. tinent to the subject in hand ; in other words, taking those 
only which refer to persons who, in the absence of a claim 
on the part of France, would be considered to be British 
subjects; the laws of June a6, 1889, and July 23, 1893, 
determine to be French : — 

(i) Persons who, not having reached their majority 

before the former date^ are children bom in France to 

a foreign father not himself bom in France, and who are 

domiciled ^ there at the time of attaining their majority 

' Le mot domicile a 6td employ^ dans toutes let dispositionB de la loi 
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according to French law ; unless in the year following the pabtii. 
attainment of their majority, they shall have intimated ^°^' '' 
their intention of preserving their foreign nationality in 
a certain prescribed manner^ and proved the retention of 
their nationality of origin by producing a certificate in 
due form from the British Government. The above class 
of persons are regarded as French until the required 
formalities have been gone through, and may con- 
sequently be obliged to go through the usual service in 
the army^ 

(2) Persons who have been bom in France at a later 
date than June 26, 1867, of a foreign parent not himself 
or herself bom there, and who, not being domiciled at 
the date of their majority, shall have applied before the 
age of twenty-two years to fix their domicile in France^ 
and having fixed it accordingly, have claimed French 
nationality within a year of the date of application. So 
long as such persons are minors they are not considered 
to be French unless they shall, if drawn for military 
service, obey the call without pleading alienage, or unless 
their father, mother, or guardian, shall in prescribed 

de 1889, dans le sens le plus large de rteidence, aussi d^de*t-on que 
Tartiele 8, paragraphe 4, s'applique (i) aux individus qui n^s en France 
7 rteident lors de leur majority mdme si leurs parents ont leur domicile 
l^gal k r^tranger ; (a) aux individus qui resident k F^tranger mais dont 
les parents sont domicilii en France. Stemler in Bev. de Droit Int. 
Priv6, xvii. 563. 

^ After the law of 1889 came into operation, a claim of exemption from 
militaiy service was made by the son, bom in France, of a British 
subject also bom in France, on the ground that the law was not retro- 
active. It was decided that he was liable independently of the special 
provision with respect to sons of foreigners themselves bom in France. 
In all cases in which option is permitted after attainment of majority, 
*le droit de la nationality ^trang^re n'est pas fix4 sur la tdte' so long as 
a person is a minor. The appellant was a Frenchman in the eye of the 
laws of 185 1 and 1874 until he had exercised the right of repudiating his 
French nationality, and * la faculty qui lui 6tait laisste k cet ^rd n'avait 
pas le caract&re d'une condition suspensive.' Trib. CivU de Bordeaux, 
Juillet iz, 189a, ap. Bev. de Droit Int. Priv^ xlx. 997. 
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PART II. circumstances have made a declaration on their behalf of 

^^^' '' intention to adopt French nationality. 

(3) Persons who have been bom in France later than 
the above date of a foreign parent, whether father or 
mother, who has also been bom in France ; except that 
if it be the mother who has been bom in France, they 
shall be permitted, in the year following their majority, 
to declare for retention of their foreign nationality in the 
same manner as is prescribed for the first class of persons 
above mentioned \ Thus if an Englishman, bom during 
a winter visit of his parents to Cannes, becomes a secretary 
of the British Embassy at Paris, the children bom there 
during his residence on diplomatic duty are French irre- 
trievably, liable to all the onerous incidents of French 
nationality, and without legal means of obtaining their 
freedom. In so extravagant a case no doubt some adminis- 
trative means would be found to avoid the application 
of the law^; but instances of extreme hardship will 
assuredly take place long short of this point, for it is not 
every foreigner who thinks it a privilege to be a French- 
man. It has, for example, been decided by the Appeal 
Court of Pau that a person bom of foreign parents, one 
of whom was bom in France, cannot be allowed to escape 
the liabilities of his French nationality on the ground 
that he has been called upon in his own state for military 
service, failure to go through which would, of course, 

^ Nationality and Naturalization Reports, ParL Pftpersi MiaoelL No. 3, 
1893 ; and MiaoelL No. 4, 1893, in continuation of the foregoing. The 
laws of 1889 <^d 1^3 i^PPly ^ Algeria, Goadaloupe, Martinique, and 
B^union. They can be extended to any other colonies by administratiye 
decree, but until such decree be issued, colonies other than those mentioned 
remain under the preyiously existing law. 

* MM. Le Sueur and Dreyfus, 'Attache au Ministers de la Justice/ 
writing on the effect of the law of 1889, in the Berue de Droit International 
PHv^ (xix. 109), indicate means by which, in their opinion, the French 
goyemment might be able to effect the exemption of children of diplomats 
and other persons in whose fovour it might be wished to make an 
exception from the rigoior of the law. 



Digitized by 



Google 



THE STATUS OF BRITISH SUBJECTS. 59 

expose him to punishment far better deserved than that PARFII. 

which would await him in France for disregard of his L* 

so-called duties there K 

(4) Persons bom in France before 1867 of a foreign 
parent, who was himself or herself bom in France, pro- 
vided that they have not exercised the right of option 
on attaining their majority; it having been decided that 
the law of 1889 is not retroactive *. 

(5) Persons who are bom abroad of a French father, 
if legitimate ; or who, if illegitimate, are there bom of 
a French parent, and are subsequently recognized by such 
parent, or attributed to him or her by due process of French 
law, provided that, the other parent being of a different 
nationality, recognition by, or attribution to, him or her 
has not previously taken placed It follows firom this 
state of the law that persons bom in wedlock of a French 
father, within the British dominions, have both French 

' It may be useful to exhibit the effect of British law and of the French 
laws of 1889 and 1893 in a comparative table. 

A. British male subject born within the British dominions. 

B. Son bom in France to A of British wife bom within the British 

dominions. 
British subject by English law. 
British subject, if not domiciled on attaining majority, by French 

law. 
French subject, if domiciled on attaining migority, but with right of 

option ; French, until option be exercised, by French law. 

C. Son born in France to B. 
British subject by English law. 

French subject by French law, without right of option. 

D. Son of C. 

British subject by English law if bom in the British dominions. 

French subject by French law if bom in the British dominions. 

French subject by both English and French law if bom in France. 
F. Son bom in France of E, daughter bom in France of A^ married to 
British subject bom in the British dominion. 

British subject by English law. 

French subject by French law, with right of option. 
' Trib. Civil de Lille, 1890 ; Journal de Droit Int. Priv^, xix. 706. 
' Cour d'Appel de Nancy, Mars as, 1890 ; Journal de Droit Int. Priy^, 
sn^ui. 539 ; Code Civil, lay. i Tit i. $ xo ; Arts. 8 and za of the law of 1889. 
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PART II. &nd British nationality, and that among illegitimate 
^ "^' ' • children, all of whom have British nationality by being 
bom on the soil, those who have been bom either to 
a Frenchman or of a Frenchwoman, and have been 
recognized by, or attributed to, the French parent in 
accordance with French law, are themselves French. 

(6) Children of French &thers, and presumably the 
other children above mentioned, together with like children 
bom in France, retain their nationality notwithstanding 
tiie acquirement by their fathers or mothers of a foreign 
national character K 

In other countries than France the law bearing on the 
subject in hand is invariably more simple than it there is, 
and the conditions under which a British subject may be 
affected by a second national character do not need a like 
distinct and minute investigation. It will be sufficient 
to separate the various states into groups corresponding 
with the principles which underlie their law^. 
states in In the larger number of European countries, and in * 

which the ® r » 

children of some American republics, the children of foreigners bom 
iJ^<^*^^"* within the state jurisdiction are themselves foreigners, 
^e^ute ^^^^ ^ ^® ^^ ^ Austria^ Hungary, Belgium, Denmark, 
jurisdic- Germany, Greece, Roumania, Russia ^ Servia, Spain, 
them- Sweden, Norway^, Switzerland, Salvador, and Costa Rica. 
fore^sners. ^^7 adheres in principle to the rule^ but makes the 

* Von Bar, p. 175, note. 

' Except when other reference is made, the legal fiusts stated in the 
remainder of this section are derived from the Reports of Her Majesty'^ 
Bepresentatiyes abroad upon the Laws of Foreign Countries. Pari. Papers, 
HiscelL No. 3, 1893. 

* Children of aliens, not Russian subjects, bom and educated in Russia, 
acquire the right of being admitted to Russian aUegiance, should they 
desire it, within one year after the date on which they shall haye attained 
their mig'ority. The law is merely permissiye ; and choice of Russian 
nationality must be evidenced by an oath of aUegiance being taken before 
a Provincial Board. 

* The law relating to Norwegian State Citizenship of April ai, zBSB, 
contains no express statement to the above effect, but the fact is an 
inevitable deduction from the language of the first section. 
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exception that * the child of an alien who has established PAST II. 
a legal domicile by an uninterrupted residence of ten years, — '- * 
for other than commercial purposes, within the kingdom, 
is recognized as a citizen, power being reserved to him, 
on attaining his majority, to elect to become an alien by Modifi- 
making a declaration to that effect ^.* A further temporary of the 
exception is caused by the Code of 1866, which is atP^^'^^P^^' 
present in force, not being retrospective ; persons bom 
in Italy of British parents before that date remain Italian 
subjects. Bulgaria, while also adhering in principle to the 
rule, arrests its operation at the children of foreigners 
who have been themselves bom in the country; but it 
enables them to elect, during the year following the 
attainment of their majority, whether they will become 
Bulgarian or will preserve their foreign nationality. In States in 
the Netherlands children of foreigners not domiciled in the principle 
kingdom are themselves foreigners ; those that are bom of ^^^^ 
domiciled parents are prima facie Netherland subjects, but 
all claim to them is relinquished so soon as it is shown 
that, by the law of their country of origin, they remain 
its subjects. Thus the national character of children 
of British origin is determined by English law ^. In 
Portugal and in Mexico the principle of the law is re- 
versed, and the children of foreign parents are regarded 
as territorial subjects, unless they shall personally declare 
on reaching their majority, or in the former country while 
still minors through their parents or guardians, that they 
wish to retain their nationality of descent. 

In states which unreservedly recognize the foreign char- Effect of 
acter of the children of foreigners, there is of course no 1^^* ^^® 

^ The exception assumes a certain importance in view of the fact that, 
while election is made at the age of twenty-one, it is the practice to 
caU up conscripts at twenty. In the only two known cases, however, in 
which persons of the above class have been drawn by conscription, they 
have been discharged on production of a certificate attesting their British 
nationality. 

' Law of December za, 189a, Pari. Papers, Miscell. No. 5, 1893. 
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children 
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the state 
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tion, are 
subjects. 



possibility that a British subject may find himself in nn- 
willing possession of a second nationality. In those which^ 
whatever the principle of their law, offer means of ready 
escape from the status of subject or citizen, there is little 
chance that embarrassment or difficulty will arise, except 
perhaps in the case of Italy, with reference to persons 
bom before 1866. It is otherwise in the very considerable 
number of states which hold that nationality is conferred 
by birth within the territory. In the Argentine Confeder- 
ation, Bolivia, Brazil ^, Chile, Guatemala, Paraguay, Peru, 
Uruguay, and Venezuela ^ all persons bom within the state 
are its subjects or citizens, and in Ecuador all such persons 
are so if their fathers are ^ resident ' in the country at the 
moment of their children's birth. In all these cases, 
except the last, children bom to a British father during 
the most transient passage through the country, are saddled 
with the territorial nationality, and in strict law remain 
subjected to all obligations and inconveniences arising 
from it, if at any subsequent time they re-enter the state. 

The United States occupy a position apart. By the 
fourteenth amendment to the constitution ' all persons bom 
in the United States and subject to the jurisdiction thereof, 
are citizens of the United States ;' and by section 1992 of 
the Revised Statutes ' all persons bom in the United States 
and not subject to any foreign power are declared to be 
citizens of the United States.* It might be somewhat 
difficult to seize the intended effect of these provisions 
if it were necessary to interpret them without external 
assistance. Happily an administrative gloss has been 
provided, which seems — if I rightly understand it — to 
afford a very reasonable and convenient sense. Starting 
from the judicially ascertained circumstance that Indians 



^ It appears that the sons of foreigners are administratiyel j exempted 
in Brazil from the conscription, though in strict law they are suhject 
to it. Gogordan, p. 45. * lb. p. 44. 
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are not citizens of the United States because they are not, pabt ll. 
in a fall sense, * subject to the jurisdiction ' of the United ^^"^' '' 
States, it is considered that d fortiori the children of 
foreigners, in transient residence, are not citizens, their 
fathers being subject to the jurisdiction less completely 
than Indians. The children of foreigners, who are not 
naturalized, but who are in more prolonged residence, fall 
provisionally within the category of American citizens ; but 
they lose their American character if they leave the United 
States during their minority. They are allowed to resume 
United States nationality on arriving at full age ; and in 
connexion with this permission arises the only difficulty 
which, from the point of view of British practice, is offered 
by their situation. No specific mode of declaring election 
seems to be provided^ so that in contentious cases it might 
perhaps be found that an inference of election had been 
made by the Government of the United States without 
warrant in the intention of the individual ^. 

Cases of imputed nationality, or of naturalization by 
operation of law, are not within the scope of the present 
sectioiL IS. a British subject has acquired a foreign 
nationality in circumstances which raise a sufficient pre- 
sumption of consent, his British character has been lost ; if 
the imputation has been improperly made, he has never been 
clothed with a second nationality of international value ^. 

Since Great Britain confers her nationality upon all l>oubie 
persons bom within her dominions, double nationality must aiity in 
exist in every case in which children are bom in her^®^ 
territory to a foreign father whose state claims as its sub- ?o»8 bom 
jects the legitimate descendents, whether in the first or in British 
a further degree, of home bom parents. The states of which i^^^' 
the laws make this claim are Austria, Hungary, Belgium ^, 

^ Wharton, Digest of the International Law of the United States, % 183. 
* Oomp. I s6. 

' It has to be remembered, with respect to the probable legal position of 
children of a person prima facie Belgian, that Belgian nationality is lost by 
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PART II. Bulgaria, Germany, Greece, Italy, the Netherlands, Portu- 
cHAPj. gj 1^ Roumania, Russia, Servia, Brazil, Guatemala^, Costa 

Baca, Chile ^ Mexico*, Paraguay*, Bolivia •, the United 

States '', and Uruguay ®. 

settlement in a foreign country < sans esprit de retoor.' It has at the same 
time to be remembered that Belgian law throws the burden of proof upon 
the person alleging that Belgian nationality has in this manner been lost. 

A further complication is introduced into questions of Belgian nation- 
ality by the principle, affirmed in the Belgian courts, that * Tenfant con9U 
est oens^ n^ quand il s'agit de son int^rdt.' If a Belgian acquires a fresh 
nationality between the conception and the birth of his child, the latter 
on attaining his minority may elect to declare himself Belgian. 

^ The claim is only made in the case of children of a Portuguese father, 
upon return to Portuguese territory and establishment of domioil in it. 
It does not appear in what domicil consists. 

* Children of a Guatemalan father are not considered to be Guatemalans 
until * the moment when they shaU reside in the Bepublic' Presumably 
this amounts to saying that they will not be protected abroad, but that 
they will be claimed on entering the state. 

' On the translated text of the Chilean law there may be some doubt 
whether it is not a condition that both parents shall be Chilean. I have not 
had the advantage of seeing the originaL On analogy and the probability 
of things I should suppose it more likely that a Chilean father would suffice. 

* Inheritance of Mexican nationality is subject to the condition that the 
father shall not have forfeited it in certain specified manners. 

' On condition of ' taking up residence.' It is not apparent whether 
this condition will be implied in certain circumstances, or whether it 
must be an evidently deliberate act intended to have legal effect. 

* Upon acquisition of * domicil.' It does not appear whether this is 
a voluntary act or not. 

^ * All children heretofore bom or hereafter bom out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be citizens of the 
United States, but the rights of citizenship shall not descend to children 
whose fathers never resided in the United States.' Rev. Stat. $ 1993, ap. 
Wharton, Digest, § 185. < If, by the laws of the country of their birth, 
children of American citizens, bom in such country, are subjects of its 
government, the legislation of the United States should not be construed 
so as to interfere with the allegiance which they owe to the country of 
their birth while they continue within its territory, or until they shall 
have relieved themselves of that allegiance and have assumed their rights 
of American citizenship in conformity with the laws and constitution of 
the country, and have brought themselves personally within its jurisdio- 
tion.' Mr. Frelinghuysen, Sec. of State, to Mr. Morton, Nov. 9, 1883, ib. 

" The claim begins only < from the moment ' that ' establishment ' in 
the States takes place. 
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In a certain number of countries illegitimate children partii. 
bom abroad of a native woman are considered to be ^'^tllJ' 
subjects or citizens of the state, either absolutely, as in uiegiti- 
Germany, Greece^ Hungary, Mexico, Spain, and Costa Bica, children, 
or conditionally upon taking up residence or becoming 
domiciled within the territory, as in Brazil, Ecuador, Guate- 
mala, Paraguay, and Uruguay. In Portugal declaration of 
choice of Portuguese nationality, made during minority 
by the mother, or on attaining majority by themselves^ 
forms an alternative to acquisition of domicil. 

§ 34. In their practical aspect questions of double nation- Questions 
ality are less thorny than might in the abstract seem to be nation- 
likely. The whole class of persons bom during the passage ^^^^ 
of their parents through British territory, or during a purely practical 
temporary sojourn, and not subsequently resident, may be persons 
put out of consideration. They are not regarded as British of foreign 
subjects for any purpose external to the British dominions, bom 
Where the persons bom to foreign parents upon British British 
territory have themselves become identified with it by?^°^*"" 
habitual residence, they will unquestionably be protected 
in countries other than their country of descent, and they 
would be claimed under an extradition treaty ; but it may 
be doubted if circumstances could arise in which they 
would properly be held to be British subjects adversely to 
the state which also claims their allegiance. The general 
rule in such cases of double nationality is that the juris- 
diction of the country in which the individual happens to 
be prevails over that of the competing state, notwithstand- 
ing that the nationality of the latter may evidently be the 
nationality of personal choice. All consequently that is 
open to Great Britain to do in favour of a subject by birth 
who has chosen to return to his country of descent is to use 
her good offices in circumstances which, if he were simply 
a British subject, would justify the exercise of diplomatic 
protection. 

F 
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PARTII. It is not, on the other hand, the practice to afford 
cHAP^i. pj.Q^g^4jQjj ^ British subjects bom abroad if, by the laws 
P^™o.^? of the state within which they are bom, they are subjects 
origin of that state through the circumstance of birth within it. 
abroad. Practice was originally founded upon the principle of 
reciprocity ; it is continued independently upon the ground 
of convenience. So long ago as 1843 the policy of the 
British government was laid down with great breadth and 
clearness. Lord Aberdeen having then had occasion to 
consult the Queen's Advocate with respect to the validity 
of a claim made by the government of Portugal to consider 
as Portuguese subjects all persons born in Portugal, not- 
withstanding that they might be the issue of foreigners 
residing in that country, wrote as follows to the British 
minister at Lisbon. 'The substance of the Queen's Advo- 
cate's ' opinion is that although by the statute law of this 
country all children bom out of the all^iance of the king, 
whose fathers and grandfathers, by the father's side, were 
natural bom subjects, are themselves entitled to enjoy 
British rights and privileges while within British territory, 
yet the effect of British statute law cannot extend so far 
as to take away from the government of the country in 
which those persons may have been bom, the right to 
claim them as natural bom subjects, at least so long 
as they remain in that country. By the common 
law of England all persons bom within the king's 
allegiance, whether the children of British subjects or 
foreigners, are deemed to be natural bom subjects of 
the crown of England; and if the law of any foreign 
state upon this be the same as the English law, and 
if such foreign state places persons bom within its 
territory upon the same footing as its own subjects or 
citizens, the government of that state has the right to 
exact the service of a subject from such persons, even 
if they may have been the children of foreigners^ at 
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least while such children remain in the country of their pabtii. 
birth ^' ^'f^'- 

It has been observed, and will no doubt be remembered, Actual 
that in time of peace between the countries interested, all ^^. 
disputable questions arising out of double nationality must P^^^ie 

, , queBtions. 

be connected with the right of protecting subjects in 
a foreign state, or, since countries almost invariably refuse to 
surrender their own subjects accused of crime, with demands 
made for the extradition of particular persons under treaty 
of extradition. In other directions double nationality is 
without much practical importance. The quasi jurisdiction 
exercised by consuls, and the right to attach such value as 
a state may choose within its dominions, to acts done else- 
where by .its subjects, remain unaffected by the fact that 
a person may have two national characters. In the former 
case the necessary connexion with a merchant ship of the 

^ Lord Aberdeen to Lord Howard de Walden, June lo, 1843. Naturali- 
zation Commission Report, 1869, Appendix, p. 73. See also Drummond's 
case, ii Knapp. 994. 

On one occasion domicil was allowed to intrude itself for a moment 
into the law of nationalit)r. Lord Russell, in dealing with the case of 
a Lieutenant Arguimban, who claimed exemption from military service 
in Spain, as being a British subject, wrote that it must be determined 
by the domicil of the parents at the time of the birth of the children 
within the territories of the crown of Spain. * If, at the time of the 
birth of Lieutenant Arguimban, his father was not only a natural bom 
British subject, but legally domiciled in the British dominions, I am of 
opinion that Lieutenant Arguimban himself was at the time of his birth 
a British subject, owing permanent allegiance to the British crown, and 
entitled to British protection. If, on the contrary, his father was then 
domiciled in the dominions of the Spanish crown, he became a Spanish 
subject, and is not entitled to claim British protection against any obliga- 
tions resulting from his Spanish allegiance, although by an English 
statute he may be also entitled to the privileges of a natural bom BritlBh 
subject in Great Britain.' 

It is impossible to put too strongly that the domicil of a given person 
has nothing whatever to do with his national character ; ' there is no 
authority,' said Chief Justice Cockburn in speaking of the case in question, 
'for the introduction of domicil as an element in determining the 
question of nationality, according to the law of England.' Nationality, 
p. iia. 

r 2 
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PABTII. state fixes the momentary nationality of the individual for 
— L ' the purposes of consulai* jurisdiction. In the latter, whether 
ministerial acts be done by the agents of a state, or contracts 
or other acts be effected by its ordinary subjects^ it is 
impossible that the sovereign rights of a country over the 
members of its community when within its territory, and 
its consequent right to give or refuse value there to acts 
wherever done, can be diminished by the existence of 
identical rights on the part of another state. 

In time of war it is possible that attention might be 
called to a question which, whatever may be the solution 
that it must have received in foreign states, has not hitherto 
happened to become of practical importance to Great 
Britain. In countries where nationality is not lost by 
taking military service in another state — and English law 
contains no provision to that effect — what is the position 
of a subject who, in consequence of a claim made upon his 
allegiance elsewhere, appears in arms against his mother 
state or against a state to which he has voluntarily joined 
himself by naturalization ? British law and practice would 
apparently give a simple answer. No doubt the practice 
of surrendering a British subject by birth to a state which 
also claims him^ when he is within its territory, would be 
continued in time of war, and the individual would be 
regarded as a legitimate combatant ; the claim of the enemy 
state would be reinforced by his own action, which whether 
really voluntary or not, would externally represent his 
own choice between the rival nationalities. The case of 
a naturalized subject is morally different ; the person who 
voluntaiily joins himself to a state community for his 
own advantage deprives himself of the right of fightiug 
against it ; but English law recognizes the superior legal 
claim of the country of origin by refusing to protect the 
naturalized subject within it ; when a choice between the 
two allegiances becomes inevitable, she must, and no doubt 
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would, give effect to the logical consequences of her own pabt li. 
admission. ohap^i. 

§ 35. Theoretically it is unnecessary, in view of possible imperfect 
occurrences it may be as well, to devote a few words to amy!'* 
the legal situation of persons who are imperfect or inchoate 
subjects of foreign powers. When the conditions which 
have to be fulfilled for the acquisition of the nationality 
of a state include the performance of acts, which are 
separated from each other by a space of time, and of which 
the earlier express or imply a declaration of intention, the 
question has arisen, though in connexion only with the 
pretensions of a single government, whether a right accrues 
to the state to protect within foreign countries a person 
who has intimated his wish to become a subject or citizen, 
or whether that right comes into existence only at the 
moment when the full national character is imparted. By 
the law of the United States the conditions requiring 
to be fulfilled before admission to citizenship can take 
place are residence of five years in the country, and a 
declaration of intention to become a citizen made before 
a justice of the peace at least three years prior to application 
for admission. Under this law the government of the 
United States seems to consider that it has the right to 
extend its protection to persons who have made a declar- 
ation of intention to become citizens, but who have not 
yet been admitted to American nationality, and have not 
even fully satisfied the antecedent legal requirements. 
The attitude is one which it is not very easy to understand ; 
but as more than one American Secretary of State has 
acknowledged that declaration of intention to become 
a citizen does not, in the absence of treaty stipulations, 
so clothe the individual with the nationality of this country 
as to enable him to return to his native land without being 
subject to all the laws thereof^,' and as it is not very 

* Wharton's Digest of the International Law of the United States, $ 175. 
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PABTll. likely that questions will arise upon the point between 
^°^' '* Great Britain and the United States in third countries, 
* the chances of collision are scarcely sufKcient to render 

necessary an examination of the contention in detail. 
It is enough to say in relation to British law that the 
language of the enactment of 1870 contemplates perfected 
naturalization; the complete act alone is recognized. A 
British subject, while floating in Uie intermediate state, is 
a British subject still. From the point of view of inter- 
national law the merits of the case are equaUy simple. 
A state may grant to a stranger the fullest privileges 
which a member of its community can possess as within 
its own territory, while refusing to undertake any respon- 
sibility for him abroad. By such action the interests and 
the rights of foreign states are untouched ; to it they 
remain indifferent. But the action cannot be reversed. 
A state cannot hold out a stranger to foreign powers as 
having been received into its community, so long as he 
does not enjoy the rights which membership of the com- 
munity involves. Substantially he must be in the same 
position as that occupied by bom members of the state. 
It is solely because of that thorough association of a given 
individual with a nation, which is implied in the status of 
subject or citizen, that foreign governments refrain from 
asserting over him in certain respects the sovereignty which 
in strictness grasps every person on the soil of their 
territories. The association is fictitious abroad if it imports 
no correlative intimacy at home. 

It is a further and different question whether the British 
government is bound, as between itself and subjects who 
are in the intermediate state, to afford in all cases the 
protection which it would extend to persons who had done 
nothing tending to separate them from their mother country. 
There would certainly seem to be occasions on which it 
is free to act according to its own convenience, or according 
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to what it judges to be the equities of the case. During the part li. 
American civil war yarious British subjects living in the "'^' '' 
United States appealed to the British government to obtain 
immunity for them from military service, and from other 
consequences of the state of war, to which they found 
themselves exposed. In some instances they had publicly 
declared their intention to become citizens as a condition 
of being admitted by anticipation to privileges of state 
citizenship; in others they had contrived, without their 
true status being known, to exercise political franchises to 
which none but full citizens in the particular state could 
be admitted. In such cases the British government con- 
sidered the applicants to be morally estopped from denying 
the citizenship, the rights of which they had arrogated to 
themselves, or from repudiating obligations correlative to 
the privileges which, but for their formal expression of 
intention, they could not have enjoyed. Protection was 
refused. The adoption of preliminary steps towards natural- 
ization, without possession or exerdse of any privileges, 
stands on another footing. Up to the moment of com- 
pletion of an act, the doing of which is spread over some 
time, a locvs paenitentiae is always open, when the attitude 
of the person proposing to act remains one of mere intention. 
In cases where the applicants for protection were in this 
situation^ protection seems to have been given. The 
difference in the merits of the cases, and the difference 
of conduct with respect to them, mark a distinction which 
may well constitute a foundation of general practice. 
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CHAPTER 11. 

Genbbal Functions op Agents of the British Crown 
IN Foreign Countries. 

PART II. § 36. The functions of agents of the British crown in 

— L ' foreign countries may be divided into three groups corre- 

ciassifi- spending with their protective duties, with ministerial acts 

functions, which they perform, and with the jurisdiction which they 

are permitted to exercise. 
Protective § 37- Speaking broadly, British subjects who enter a 
functions, fopgigu country do so on the understanding that they 
must submit to the laws of that country. Apart from 
' highly exceptional cases, in which the laws may be such 
as to constitute grievous oppression in themselves^;, all that 
strangers in a country can ask is that the protection of 
the state and the justice of its courts shall be afforded 
equally to them and to the territorial subjects, and so 
long as this fSEdmess of administration is secured they can- 
not as a rule complain of the effects of the laws upon them, 
however great may be the practical injustice from which 
they suffer. If however the laws provide no remedy for 
obvious wrongs; if they are unjustly administered through 
corruption or prejudice; if administrative agents of the 
government maltreat a foreigner, and no means of obtaining 
legal redress through the tribunals exist, or such means 
as exist have been exhausted in vain; then the state 
to which the injured pei-son belongs has the right to 
demand reparation, and to exact it if necessary by such 
means as it may find appropriate. 
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A reservation must also be made with regard to laws PARlll. 
of a certain class. The foreigner resident in a ooimtry ^ — L^' 
enjoys the advantages of public order ; he not only there- 
fore is bound to obey the laws which ore enacted and 
enforced for its preservation, but may even be called upon 
to contribute in person to the support of the law. It is 
not beyond the rights of a state to enrol him in bodies 
of men used strictly for purposes of internal police, even 
if these bodies take the form of a militia. But at this 
point the rights of a state in this direction cease. In no 
case can a foreigner be employed, otherwise than volun- 
tarily, against a foreign enemy^ or against insurgents in 
possession of belligerent rights; so soon indeed as dis- 
turbances cease to be temporary in the fullest sense, and 
merge into civil war, the right of the state over a foreign 
subject falls to the ground. Being without political 
privileges, he cannot be obliged to identify himself with 
political action ; and it is only so long as the action of 
a government can fairly be said to be police action against 
disorder or riot in contradistinction to political action 
against insurgents, that his duty to the state in which he 
resides for the time, survives. 

When redress for any wrong is needed, request may be Redress of 
made in the first instance either by a diplomatic or consular ^^^^• 
agent; consuls being empowered to make representations 
to the local officials. But if redress cannot be obtained 
firom them, or if the subject of complaint be not within 
their jurisdiction, the case must be placed in the hands 
of the diplomatic representative ; consuls not being per- 
mitted to act firom the moment when the matter becomes 
international, and that direct appeal is made to the 
government of the country. If the diplomatic represen- 
tative fails to arrive at a satisfactory settlement, the con- 
troversy naturally passes away from the immediate com- 
petence of the British agents, of whatever kind, resident in 
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PABT II. the foreign state, and becomes a subject to be dealt with by 
^^!1L- * the two governments themselyes. 

Protective Besides endeavourinff to obtain redress for specific wrongs 
vision of a consul exercises a general protective supervision in 
^^^ respect of both the persons and property of British subjects 
property, f^ guard them, so far as may be, from the likelihood of 

injury, and to afford them all reasonable assistance. 
Passporta. Among the protective functions of consuls is that of 
issuing passports, if needed, to British subjects^ and of 
affixing a visa to passports granted elsewhere, whenever local 
r^ulations require that foreigners passing through a place 
where a consul of their nationality is stationed shall have 
their passports countersigned by him. Before granting 
a passport it is the duty of a consul to satisfy himself 
by sufficient evidence that the person applying for one 
is a British subject; if he be an Indian or colonial 
subject the fact is noted by the insertion of his place of 
birth ; if he be a naturalized subject the qualification that 
^the bearer shall not, when within the limits of the foreign 
state of which he was a subject previously to obtaining 
his certificate of naturalization, be deemed to be a British 
subject, unless he has ceased to be a subject of that state 
in pursuance of the laws thereof, or in pursuance of a 
treaty to that effect ' appears on the face of the document ; 
and if he be naturalized in a British colony the consul is 
only enabled to grant a provisional passport, good for a 
limited time, so that the holder may return to his colony 
or to the United Kingdom \ 

^ It may be worth noting that a new name cannot be added to an 
existing passport. If, therefore, for any ifeaaon a person becomes 
associated with another in a foreign country in such way as to aifect the 
passport which may be held, the consul must either issue a fresh pass- 
port for the two, or a separate one for the person who needs British 
protection. Probably there is no scope for the application of the rule 
except In the sufficiently numerous cases of women marxying British 
subjects abroad. 

It may also be worth noting that persons naturalized between 1850 and 
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La like manner it is among the protective duties of a paetii. 
consul, in cases of doubtful or disputed nationality, ^^^ ^^' ^ 
to transmit the evidence proving that a person is of 
British nationality to the local authorities, and if a 
certificate is required by them to supply one, provided 
that he is satisfied of the conclusive character of the 
evidence. 

§ 38. Perhaps the most important of the functions having Minis- 
reference to individuals, which British agents in foreign factions, 
countries are charged to perform, are those under which 
ministerial acts are embraced. Chief among ministerial 
acts is the celebration of marriage — a subject the large- 
ness of which compels its treatment in a separate chapter ; 
the minor categories include notarial acts, registration of 
births and deaths at consulates and diplomatic houses, and 
the protection of property belonging to deceased British 
subjects. 

By the 6th Sect, of 52, Vic. ch. 10, * every British Am- Notarial 
bassador, Envoy, Minister, Charg^ d' Affaires, and Secretary 
of Embassy or Legation, exercising his functions in any 
foreign country, and every British Consul-Oeneral, Consul, 
Vice-Consul, Acting Consul, Proconsul, and Consular 
Agent exercising his functions in any foreign place, may, 
in that country or place, administer any oath, and take 
any affidavit, and also do any notarial act which any 
Notary Public can do within the United Kingdom; and 
every oath, affidavit, and notarial act administered, sworn, 
or done by or before any such person, shall be as effectual 
as if duly administered, sworn, or done by or before any 
lawful authority in any part of the United Kingdom.' 

1870 under the Act of 1844, were only entitled to reoeire passports good 
for a limited time, and were obliged to obtain lioenoes, also limited in 
duration, to reside abroad. There is no object in maintaining any 
distinction between this class of persons and the persons naturalized 
under the Act of 1870 ; and there is reason to believe that the practice of 
granting licences and limited passports must haTe in fact been dropped. 
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PAETll. It is obligatory upon consular officers^ to perform the 
— '—' functions with which they are thus invested, when required 
to do so by British subjects, in any case in which an oath, 
affidavit, or information may properly be required; and 
they are not entitled to decline to administer an oath 
or to attest a signature on the ground that they are 
ignorant of the correctness of the facts or of the contents 
of the document presented to them. They merely attest 
to the fact of an oath, affidavit^ or information having been 
made, or of a document having been signed before them ; 
they do not guarantee the correctness of the statements 
made, and they are not even peimitted to insist on 
acquainting themselves with the contents of any document 
except so far as may be necessary to assure themselves 
that the matter is one as to which an oath can lawfully 
be administered, and that the notarial act, as performed 
by them, will not, in the circumstances, be an infraction 
of the territorial law^. 

There are, however, cases in which a consular officer 
is expressly asked to certify to the correctness of fact. 
On such occasions it is of course not necessary for him 
to accede to the request ; it is on the contrary incumbent 
upon him to do so only when he is fully satisfied that 
his attestation can properly be given. Bequests to attest 
the authenticity of the signature of a foreign official, or 
the validity of a document professing to be legally good 
in the country of residence of the consular officer, are 
instances of cases of this nature. 

It is competent to a consular officer to perform any of the 
above functions at the instance of a foreigner, but whether 
he consents to do so or not is a matter for his discretion. It 



^ 5 & 6 William IV. cap. 6a. sect. 13. It is belieyed that it is not 
obligatory upon a diplomatic officer to perform notarial acts when a consul 
is present in the place of residence of the former. 

* Oomp. § 41. 
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is not very easy to imagine a case in which he could PABTil. 
properly so act if neither British subjects nor British — L* 
interests were involved. 

Diplomatic and consular agents keep registers for births, Registra- 
and for deaths, of British subjects occurring in the country births and 
to which they are accredited, or the district to which they d®**^^. 
are appointed. Consuls also keep a register of births and 
deaths which have occurred on board British ships touching 
at ports within their district. Registration of birth is of 
no l^al value as regards the status of the child, and con- 
sequently implies no claim on the part of the state to the 
allegiance of the registered person, still less to his exclusive 
allegiance. There would seem, therefore, to be no objection 
to the registration of all persons of legitimate birth ^, whose 
parents can give prvmd fade evidence that the child is 
a British subject. 

Consular agents lie under the general duty of protecting Property 
to the best of their power the property of British subjects aubj^te* 
dying abroad, but unless more active functions are imposed ^7^^ 
upon them by treaty or the local law, they leave the 
management and realization of it to the persons succeeding 
or inheriting, except when there is no one on the spot able 
or legally competent to act. 

§ 39. The derivative jurisdiction, or quasi-jurisdiction, Functions 
as it may perhaps be more accurately called, possessed by jurls^c- 
the British crown in foreign countries of the European *^*^'*- 
type is limited as regards its objects to matters connected 
with British ships and their crews; ordinary travellers, 
commorants, or residents, being in all circumstances sub- 
jected completely to the local jurisdiction in respect of 
criminal and administrative law. The derivative jurisdiction 
in question is exercised in civil matters, and to a certain 
extent over persons, by consular ofBcers ; in the latter form 
more amply by courts called * Naval Courts.* 

1 lUegitimate children bom abroad cannot be British subjects. Gf. § 16. 
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PART II. A consul having no magisterial power, and his powers 

if' altogether being extremely undefined, his position, whether 

in the assertion of discipline, the settlement of disputes, or 
any other of the minor subjects which come under his 
cognizance, is merely that of an arbitrator. He has no 
direct means of compelling obedience to any judgement 
that he may give. Indirectly, however, through his right 
to withhold his sanction to the discharge of a seaman, and 
his power to summon a naval court, which is possessed of 
coercive authority, he is able to use suflScient pressure; 
and minor offences can be restrained, and can be punished 
by arrangements, consented to by the parties to a dispute, 
to the effect that deduction shall be made from wages 
or sums be paid by way of compensation. 
Grimes In the case of crimes committed on the high seas on 

^^"i^^ board a British ship which subsequently comes into foreign 
Bi^ip- territorial waters, and of offences against property or person 
conmiitted anywhere in foreign territory by a person 
belonging to a British ship, or who has so belonged within 
three months previously, a consular officer may inquire 
into the circumstances on oath, and if there be in his view 
sufficient evidence against the accused person, he may 
send the latter home for trial ; for this purpose he is in 
possession of coercive power. 
Naval When a consul is unable in light cases to act in the 

manner above indicated, because of the indisposition of 
the persons concerned to accept his judgement, or in more 
serious cases, is either desirous that a summary punishment 
shall be in&icted, or that he should be assisted by the 
opinion of other competent persons before determining 
to send home the accused for trial, any naval officer in 
command of a Queen s ship on a foreign station, or in the 
absence of such an officer the consul himself, may summon 
a naval court composed of a naval or consular officer as 
president, and not less than two or more than four other 
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members, who must be either naval officers, a consular partil 
officer, masters of British merchant ships^ or British — L' 
merchants^. Naval courts are empowered to punish mis- 
demeanours and other offences against the Merchant 
Shipping Acts, in respect of which two justices would, 
if the case were tried in the United Kingdom, have the 
power of summary conviction ^ In cases of murder, piracy, 
slave trading, manslaughter, aggravated assault, wilful de- 
struction of a ship, mutiny, and other serious offences, the 
accused person is sent home for trial, if there be a pri/md 
facie case against him, at the public expense ; and in cases 
of theft, insubordination, and like matters he is also sent 
home on an undertaking being given by the master or 
agent of the vessel^ or other person concerned, that he will 
prosecute and pay the expenses of sending home the offender 
and the witnesses. 

§ 40. The foregoing brief statement in outline of the Relation 
jurisdiction exercised by consuls and naval courts shows ^^^y^ 
that accused persons may be held in custody, may be tried gj^®" \^ 
and sentenced to imprisonment or lesser penalties, and law. 
may be sent in custody out of the territorial jurisdiction, 
either for the purpose of being tried or of undergoing 
a sentence. K these powers were regarded as ousting the 
local jurisdiction, still more if they were extended in any 
of their effects to the soil of the country®, they would 

' There are fixed rules as to the proportions in which the different 
elements may be combined. 

' The most important misdemeanours are : — any breach of duty by which 
ship, or life, or limb is endangered ; wrongfully forcing a seaman ashore, 
or leaving him behind ; leaving seamen behind without the formal 
consent of a consul ; and failing to render assistance, &o., in cases of 
collision. Merchant Shipping Act, 1854, sects. 906-S, and 339, and the 
Act of 1873, sect. 16. The list of misdemeanours is by no means ex* 
hausted by the above. 

' Persons are no doubt frequently sent on shore from ships to a 
consulate in custody, but in such cases there is obviously at least tacit 
consent on the part of the territorial authorities. Adversely to such 
authorities it cannot be done. 
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x 

PABT n. constitute a serious derogation from the sovereignty of the 
cHAP^. foreign state. Great Britain, however, makes nq sjich 
pretension. She fully admits the supremacy 0/ the 
territorial law, not merely on land, but in the port^ and 
harbours. She recognizes that every country has the ri^ht 
of enforcing its own criminal laws and police regulations, 
and that if any offence is committed against such laws or 
regulations on board a British merchant ship in territorial 
waters, or outside the ship by a person belonging to it, the 
offender is liable to be locally dealt with. In such cases 
Great Britain confines the duty of her consuls to seeing 
that the person accused is fidrly tried, and that justice is 
properly administered, resctrving to herself the protective 
rights which have been already mentioned. 

But while the supremacy of the territorial law is admitted, 

subject to the qualifications introduced by custom and 

treaties. Great Britain has the right to demand not merely 

that the narrowest international custom shall be observed, 

but that a foreign state shall act upon the doctrine held by 

it, and usually applied, as to the due range within which it 

may assert its authority. 

Usual Probably no state would be anxious to mix itself up with 

fn^dvir questions of breach of contract or other civil disputes^. 

criminal ^®^ ^^ e'vem disposed to do so, occasions for the exercise of 

matters, its jurisdiction would be few. Apart from miscellaneous 

disputes originating within its territory, questions arising 

out of contracts concluded there, and of contracts to which 

subjects of its own were parties, would alone be open to it. 

It is the usual course for the local authorities to permit the 

consul to settle these matters, and not to interfere without 

reference to him and reason for belief that he is unable to 

make a satisfactory arrangement. 

In matters falling under the head of criminal jurisdiction 

^ Occasionally the oonaiilar officer finds it worth while to ha^e matters 
of this sort adjudicated upon by the local courts by consent 
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most states allow consuls to have exclusive charge of the PABTII. 
purely internal order of the merchant vessels of their nation, ^"^•^' 
and the local authorities intervene only when either the 
peace or public order of a port or its neighbourhood is 
disturbed^, or when persons other than the officers and 
crew of a ship are mixed up in the breach of order which 
is committed. The usage is sufficiently established in its 
broad lines to render it a fair subject for international 
complaint if local authorities interfere in questions of ^ 
discipline which involve offences criminal by British 
law; and generally abstention from interference goes 
considerably further. On one important point custom is 
decisively settled. K a person on board a British ship 
commits a crime on the high seas and is brought in 
custody into a foreign port, the territorial authorities wiU 
not interfere with his being kept in custody on board, nor 
with his being transferred to another vessel for conveyance 
to England K But if a crime is committed in a port, the 

^ For example, in 1849 a murder took place on board an American 
▼essel lying in the port of Havre, which excited so much feeling among 
the crews of other American yessels in the port that there was some talk 
of lynching the miirderer. The local authorities stepped in, arrested, 
and tried the criminal. On the other hand, in 1889 a murder took place 
on board a British steamer at San Bamon ManzaniUo in Cuba. Ko 
external disturbance seems to have taken place, and the Spanish authori- 
ties refused to take cognizance of the case, holding it to be one for the 
exercise of British jurisdiction. Ortolan, Diplomatic de la Mer, voL i, 
Annexe J. ; Rev. de Droit Int. Priv^, xvii. 96. 

' Of course the local authorities have no jurisdiction enabling them to 
try the offender, even if he be landed, unless he is a subject of their state. 
In the latter case, however, it is the view of Great Britain that concurrent 
jurisdiction on their part is permissible. Under a misapprehension of 
the law, the High Court at Calcutta tried an English sailor, who had 
stabbed the mate of an American vessel, and who had been brought into 
the port and handed to the local authorities for safe custody. The 
American minister in London complained of the exercise of jurisdiction 
by the High Court, alleging that as regards common crimes committed on 
txMurd merchant vessels on the high seas the competent tribunals of the 
vessel's nation have exclusive jurisdiction. While surrendering the man 
on the ground that he had been tried under an erroneous view of the 

a 
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PARTIL authorities of different countries would no doubt take 
CHAP^. ^£f^j^jj^ views as to what amount or kind of disturbance 
to the peace or order of the port should attract their 
notice; their right to determine for themselves in what 
circumstances their jurisdiction should be exercised cannot 
be gainsaid. 
Oases in There are occasions on which it may become the duty, 
consul or be at least advisable, for a British consular officer to 
^ th^ Sd^ invoke the action of the local authorities. If an offence 
of the has been committed which is punishable both by British and 
thorities. by local law, and the territorial authorities are willing to 
take cognizance of the matter, reasons of convenience to the 
ship and the witnesses, or considerations based on prompt- 
ness or certainty of justice being done, may prompt him to 
send a case before the courts of the country, if their prac- 
tice can be trusted, and their modes of punishment are 
in harmony with English ideas. It is a matter for his 
discretion whether this course be adopted or not \ 

Since a British agent has no power of acting on the soil 
of a foreign state he must apply to the local authorities for 
the apprehension and surrender of an escaped criminal, 
or of a deserter, if they are willing to lend assistance, or if 

mnnioipal law, the British government recorded its dissent ftroin the 
general proi>osition laid down by the American minister. It was not 
prepared to admit that a statute oonferring jurisdiction on the British 
courts, in the case of offences committed by a British subject on the high 
seas on board a foreign vessel, or in places within foreign jurisdiction, 
would violate any principle of international law or comity ; on the con* 
traiy, it was of opinion that there were many cases in which the assump- 
tion of such jurisdiction would subserve the puiposes of justice. The 
British government did not intend to suggest that in ordinary circum- 
stances it would be convenient or advisable to supplant the jurisdiction 
of the state which actually had a right at the plaoe^ and time when the 
criminal act was committed. 

^ There are a certain number of consular ftinctions in connexion with 
wrecks, salvage, ftc, upon which it is unnecessary to touch, the juris- 
dictional elements in them being very slight. There are others connected 
with the engagement of seamen, &c., which are distinctly jurisdictional, 
but which do not call for any remarks. 
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a treaty or conyention exists under which they are bound part ii. 
to do so. Agreements, in various forms, have been entered ^^ ''^'^ ' 
into between Great Britain and most foreign countries for 
the mutual surrender of seamen, other than slaves or 
subjects of the local territorial power, who desert from 
merchant ships of one of the contracting parties at ports 
belonging to the other \ 

§ 41. It is scarcely necessary to point out that as British Limita- 
consuls have no extra-territorial jurisdiction within states te^tonai 
of purely European type, they cannot do any jurisdictional J^^g^i^ 
act in a foreign country of that type which is inconsistent powers 

ffi'V6& bv 

with the local laws ; so that if any act permitted or enjoined British 
by the British government were found to be locally for- ^' 
bidden, it would be the duty of the consul to refrain firom 
performing it until an arrangement had been come to 
between the two states. 

With regard to ministerial acts the case would seem at 
first sight to be different, The duties of a consul in the 
more important particulars, such as the celebration of 
marriage and the performance of notarial functions, are 
prescribed by statutes which confer benefits upon the 
subject. It is not for the official, as between himself and 
a British subject, to accord or withhold these benefits at 
his discretion or caprice. The subject has a right to 
demand that they shall be given. But the official and 
the subject do not stand alone, face to face. Territorial 
sovereignty has a higher right than the foreign law ; and 
if the municipal law of the country forbids the act which 
the foreign law appears to prescribe, it must be supposed 
that the latter has been enacted in ignorance of the former. 



^ Agreements of the above kind have been entered into with Austria, 
Belgium, Chile, Colombia, Denmark, Ecuador, France, Germany, Qreeoe, 
Italy, Madagascar, Morocco, Netherlands, Nicaragua, Paraguay, Peru, 
Portugal, Russia, Salvador, Sandwich Islands, Slam, Spain, Sweden and 
Norway, Tunis, Turkey, and Uruguay. 

2 
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PART II. and that it does not intentionally dash with it. In other 
— '"' words, it is contrary to the comity of nations to allow 
a consul to do anything inconsistent with the law of 
the country in which he resides; there is consequently 
an absolute presumption that legislation enjoining acts, 
which are there unlawful, is invalid and nugatory to the 
extent of the unlawful acts. To take an example; the 
celebration of a marriage or the administration of an 
oath within the German Empire by any one who is not 
a duly qualified oflScial of the German state, is punishable 
by fine and imprisonment. Before these territorial pro- 
hibitions the positive injunctions of British enactments 
become valueless, and the right of the British subject to 
demand the performance of acts for his benefit disappears. 
The right, therefore, of a British subject to require that any 
ministerial act shall be done for him by a British consul 
must always be tested and limited by reference to the 
municipal law of the territorial state \ 

^ Though the precise point has ne^er been decided in an English court, 
there can be no question what, if it were to present itself, the decision would 
be. < If the meaning of an Act is doubtful/ said Mr. Justice Haule, in 
Leroux v. Brown, * it is a reason for not putting a particular interpretation 
upon it, that that interpretation would yiolate the comity of nations' 
(zxii Law Journal, 0. P.» 3) ; and in Atkinson v. the Newcastle Waterworks 
Lord Cairns expressed the opinion that * it must depend on the purview 
of the legislature in the particular statute, and the language which they 
have there employed,' whether, 'whererer a statutoiy duty is created, 
any person who can show that he has sustained injuries from the non- 
performance of that duty, can bring an action for damages against the 
person on whom the duty is imposed ' ii. Ex. D. 448. 
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CHAPTER III. 

Celebration of Mabriage bt British Aqekts in 
FoBEiaN States. 

§ 42. It foUowB from the principleB laid down in the part, ii 
first chapter that Great Britain can enable agents in ^ — 1.' 
foreign countries, duly empowered by itself, to celebrate ^"'"^^'^ 
marriages between British subjects, or between a British ciples. 
subject and a foreigner, which shall be good within the 
British dominions \ Such marriages were in fact formerly 
celebrated at diplomatic missions under supposed diplo- 
matic privilege^; since the year 1823 they have been 
performed at diplomatic missions, under an Act of 4 Geo. 
IV. c. 91 ; by consuls since 1849 under an Act of la 
& 13 Vict. c. 68 ; and from an early period under im- 
plied authority on board ships of war lying in foreign 
waters, and within the lines of an army on foreign soU. 
It equally follows from what has been already said, that 
no marriages thus contracted under British authority, are 
necessarily yalid out of the British dominions. Unless they 
are sanctioned by law, by treaty, by competent permission, 

^ In a bare legal sense Great Britain can also validate marriages as 
within its dominions, which are contracted in like manner to the above, 
between two persons neither of whom are British subjects. Ijegislation 
to this effect would, however, be clearly beyond its moral competence. 

* It is not known to what date the practice goes back. Previously to 
the year x8i6 marriages solemnized at British Embassies and Legations 
were registered only by the chaplains of the Missions, who kept the 
registers in their personal custody. They are now no doubt irrecoverable. 
In 1849 a notice was published in the London Qazette requesting persons 
in possession of such registers to send them in for deposit in the London 
Begistry Office. Not one was forthcoming in answer to the appeal. 
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PART II. or aa occasionally happcDs by privilege^ they are not good 
cH^^. ^^^ jj^^ g^^ where they take place ; and third states, 
if the question of validity came before them, would usually, 
and probably always, be guided by the lex loci contractus. 
Marriages, therefore, which are celebrated abroad by British 
officials, must be regarded from two points of view; — ^from 
that of the. conditions of their validity within the British 
dominions, and from that of their relation to the law 
of the territory in which they are entered upon. 
Provisiona § 43. The conditions precedent to the solemnization of 
Marriage ^ marriage abroad under the authority of a British agent, 
Act of ^^ forms to be observed and other conditions of the actual 
marriage, and the mode in which registration is to be 
effected, are now prescribed by an Act passed in 1892, 
entitled, < an Act to consolidate enactments relating to the 
marriage of British subjects outside the United Kingdom ' 
(55 & 56 Vict cap. 23), and by an Order in Council, made 
in the same year, in pursuance of certain provisions con- 
tained in the Act \ 

Ambassadors, Consuls, Consular or other officers', and 
other persons appointed in manner specified, are empowered, 
when provided with a 'marriage warrant' signed by 

^ The Act of 1S99 introdnoed no new prinoiples. It merely substituted 
order for confusion and certainty for doubt. It is therefore superfluous, 
it might also be inadyisable, to review the circumstances in which 
marriages were previously contracted abroad under the actual or supposed 
sanction of British law. It is certain that some of the marriages thus 
contracted were invalid in the British dominions ; it is possible, notwith- 
standing section 96 of the Act of 189a, that the validity of some of them 
may still be open to argument ; but the defects of any which are not 
already validated by the section in question, can at any moment be cured 
by legislation, and would no doubt be at once remedied if sufficient reason 
should appear. 

' In view of the very limited range of the functions of a Pro-consul it 
may be worth while to notice that by sections zz and 04 of the Foreign 
Marriage Act, z89fl, Pro-consuls are included amozig the persons capable 
of being marriage officers ; although in no case, it is believed, has the 
necessary authorization been hitherto given. 
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a Secretary of State, or when duly authorized to act without PART II. 
a marriage warrant, to solemnize marriages in specified ^ "^•^ ' 
places, or to legalize them there by their presence \ 

Marriages may be solemnized between British subjects 
or between persons of whom one is a British subject. In 
every case each of the parties must appear before the 
officer appointed to perform or legalize marriages, and 
make oath that he or she believes that there is not any 
impediment to the marriage by reason of kindred or 
alliance or otherwise ; that both of the parties have had 
for three weeks immediately preceding had their usual 
residence within the district in which the officer is 
authorized to act; and that where either of the parties, 
not being a widower or widow, is under the age of twenty- 
one years, the consent of the person or persons, whose 
consent to the marriage is required by law, has been 
obtained, or, as the case may be, that there is no person 
having authority to give such consent. It is further 
required by the Act that a notice of the intended marriage^ 
containing certain particulars, and especially stating that 
both parties have had their usual residence for three weeks 
and their residences^ for not less than one week then 
preceding within the district, shall be delivered to the 

^ Sects. 8, II, and ai. 

It is belieyed that on some occasions English chaplains abroad, and 
eyen English clergymen temporarily appointed to officiate at the ahurohes 
in' places frequented by tourists on the Continent, haye independently 
celebrated marriages, under the impression, it would seem, that the powers 
possessed by ambassadors, ministers, and consuls are shared by persons 
in orders, and that any marriage celebrated in due religious form must 
necessarily be yalid. In yiew of a possible repetition of like irregularities 
it may not be superfluous to say that under the Act of 1892 no marriage is 
legal which is not performed in the manner and under all the conditions 
prescribed by the Act, except in places where no duly qualified marriage- 
officer is accessible (oomp. i 55), or unless it be yalid by the lex locL 

' It is to be presumed that the word * residence ' in this place means 
continuous residence, since the expressions ' residence ' and ' usual resi- 
dences ' can hardly be intended to haye the same signification. 
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PABTli. officer in question. After the expiration of fourteen days 
^^^^'^' from the date of the notioe, the marriage may be solemnized 
if no lawful impediment has in the meantime been brought 
to the attention of the officer, and if the marriage has not 
been forbidden in manner provided by the Act^. These 
provisions are however modified by the Order in Council 
so as to permit that persons, one of whom only has dwelt 
within the district of the marriage officer, shall be married 
upon certain information as to residence being afforded 
under due guarantees, and upon notice of the intended 
marriage being given in the place of residence of the party 
not living within the district of the marriage office* 
A Secretary of State can also authorize the celebration of 
a marriage on being satisfied that it is not clandestine and 
that adequate notice has been given'; it is however under- 
stood that this power is rarely exercised, and only in cases 
of emergency or urgency. 

The formal conditions of the actual marriage are that it 
shall be solemnized at the official house of the officer, with 
open doors, within the hours of eight in the forenoon and 
three in the afternoon, in the presence of two or more 
witnesses, and may be solemnized by another person in the 
presence of the officer, according to the rites of the Church 
of England, or such other form and ceremony as the parties 
thereto see fit to adopt, or may, where the parties so desire, ' 
be solemnized by the officer, provision being made that, 
when the rites of the Church of England are not followed, 
certain words shall be employed in some part of the 
ceremony \ 

Perpetuation of evidence of the marriage is secured by 
provision for the maintenance of a register, a copy of the 
entries in which for each year must be sent to a Secretary 
of State for transmission by him to the Registrar General ^. 

^ Seeto. I, 9, 4f 7) 8* ' Art 6 of the Order in GouneiL 

* Art 8. * Arte. 9 and 10. 
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While the largest possible range of persons is thus PABTII. 
included within the marriage powers which are taken by — 1- ' 
the Act, and great elasticity in point of forms is accorded, 
power is given to the Queen in Council to obviate the risk, 
which might otherwise be sufficiently serious, of collision 
with the local jurisdiction, by ^prohibiting or restricting 
the exercise by marriage officers of their powers under the 
Act in cases where the exercise of those powers appears to 
Her Majesty to be inconsistent with international law or 
the comity of nations, or in places where sufficient facilities 
appear to Her Majesty to exist without the exercise of 
those powers, for the solenmization of marriages to which 
a British subject is a party,' and apart from any regulations 
a marriage officer is not * required to solemnize a marriage^ 
or to allow a marriage to be solemnized in his presence, if 
in his opinion the solemnization thereof would be incon- 
sistent with international law or the comity of nations ^.' 

§ 44« The act is so clearly drawn, and has evidently been Restrio- 
firamed after so exhaustive a consideration of all drcum- t^'^opera^ 
stances likely to occur, that very few remarks are needed ^^J^|^® 
upon its provisions, apart from the large subject of its reference 
relation to foreign laws. Those which appear to be required 
are the following. 

§ 45. By the first section a person called a marriage-officer z. persons 
is authorized to solemnize or to legalize marriages in a foreign lized in 
country between parties one of whom at least is a British B^^n. 
subject. Upon this point it has to be kept in mind that, 
while naturalized persons are British subjects to every 
intent in all countries other than their country of origin, 

*■ Seets. 19 and ai. The meaning of the words ' inconsistent with inter- 
national law ' is not very obyions. It is hard to oonoeiye in what way the 
perfomxance of a marriage not claiming to be valid, except by consent of 
the due local authority within the locus coniracUttj can be an infringement 
of international law otherwise than by yiolating the comity of nations, if 
indeed yiolation of comity constitutes a violation of international law in 
its proper sense. 
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PART II. within it they are not so unless by the laws of that state, 
^^^^i2' or by treaty, they have ceased to belong to it before, or 
upon, becoming naturalized. Subj ect therefore to the excep- 
tions thus caused naturalized persons are, in view of British 
law, aliens for the purposes of marriage in their country of 
origin. 

2. persons It has also to be kept in mind that as the effects of 
lized in a Colonial natuitilization do not extend beyond the territory 
colony. ^f ^^ colony where a person has been naturalized, he 

cannot be married as a British subject in any foreign state, 
even if that character be attributed to him in the state of 
his origin ^. 

3. persons On the other hand, the words ^ British subject ' are used 
nation- without qualification, so that the fact that a natural bom 
aiity. British subject is claimed also as a subject by the territorial 

sovereign is, in strictness, no bar to his marriage under the 
authority of the Act with a foreign person, also a subject of 
the territorial sovereign, or belonging to a third state. The 
Order in Council, however, directs a marriage-officer not to 
celebrate a marriage between a British subject and a subject 
or citizen of the territorial state, unless he is satisfied that 
sufficient facilities do not exist for its solemnization in 
accordance with the law of the country. In the case sup- 
posed, both the persons are British subjects, but one is also 
a local subject, and as it is the policy of the Act and Order 
so far as is reasonably possible to discourage acts which 
ignore the territorial law, the foreign national character of 
the person clothed with a double nationality must be allowed 
more weight than his or her quality of British subject. 
Supposing, for example, that a British subject bom and 
domiciled in a foreign country, the son of a British subject 
also bom and domiciled there, were to present himself in 
that country to the marriage officer, for the purpose of being 
married to a woman of the local nationality, he being 

> Comp. i oa. 
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himself considered to possess that nationality by the PAETll. 
territorial authorities, it would in ordinary circumstances ^^^1^' 
be the duty of the marriage-officer to refuse to solemnize 
the proposed marriage. 

Where a large English mercantile community exists 
a curious case might not inconceivably occur, in which two 
persons desiring to marry are possessed of the same 
double nationality, each being a British subject, and each 
being a subject or citizen of the local state. As a general 
rule it would be judicious on their part to marry in 
accordance with the law of the country, and it may even 
be an open question whether their case was contemplated 
when the Order in Council was drawn; but as they are 
both British subjects they fall within a class of persons 
whom the marriage officer is permitted by the Order to 
unite irrespectively of the facilities offiared by the local 
marriage law ; and it cannot be alleged that their marriage 
is within the scope of the 15th section of the Act as being 
inconsistent with the comity of nations. It would seem 
therefore that a marriage-officer, if asked to solemnize 
a union of this sort, would not be justified in declining 
to act. 

§ 46. It is necessarily an implied condition precedent of Condi- 
the celebration of a marriage between two persons prvmd p^^cedent 
facie authorized by the Act to marry, that they shall not ^^J^J^ 
by the law of England be under any incapacity to contract, 
and it is expressly enacted that they shall be provided with 
the like consent to that which is required for marriages 
solemnized in England. Thus insane persons and idiots 
are naturally unable to marry. Minors can only do so if 
duly permitted with the consent of parent, of guardian, or 
of the Court of Chancery, as may be needed in the particular 
case. Divorced persons cannot enter into a second marriage 
until a decree absolute has been made ; persons who have 
obtained a divorce abroad which is not valid in England 
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PARTll. laboor under a permanent incapacity; and a marriage 
^^ "^•^ ' between a man and his deceased wife's sister or his niece 
cannot be celebrated. 

By these limitations foreigners are bound as amply as 
are subjects of the United Kingdom. In order that 
a marriage performed under the sanction of British 
authority shall be good in the British dominions it must 
conform in all respects to English law; to the liberties 
and restrictions of foreign laws the Act is indifferent. 
Hence when a foreigner above the age of twenty-one 
years marries a British subject at an embassy or consulate 
it is immaterial, so far as the validity of the marriage 
within the British dominions is concerned, whether by his 
national law the date of majority for the purpose of 
marrying without consent, is fixed at twenty-one or 
twenty -five years ; and a person tied under the law of his 
country by religious vows of celibacy is still fully capable 
of entering into a marriage good within the British 
dominions \ On the other hand, that the forms of foreign 
law may differ somewhat from those exacted by English 
law is unimportant, provided that they cover the demands 
of the latter, or meet them in essence. A divorce, for 
example, if it be in itself . valid, which is definitively 
pronounced at the time of the hearing of the matrimonial 
suit, is the equivalent of a decree nisi which has been 
made absolute after an intervaL 

Marriage § 47. It is to be observed that the Act contemplates the 
issue of a marriage warrant or other enabling warrant, 
either to a particular officer named in it, or to the holder of 
a 'particular office, and that in the latter case a person 

' Bare legality, however, it must always be remembered, is not enough 
to justify the celebration of a marriage by the marriage-officer. To 
sanction the marriage of an Englishman witti a nun, or of a Catholic 
priest with an Englishwoman, in a country where the binding force of 
religious vows is legaUy recognized, would be an act of flagrant disobedi- 
ence to the spirit and intention of the Z9th section of the Act 
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temporarily acting for the holder of the office has the same PABTii. 
powers as are possessed by the former. like powers do not ^^°^'^' 
seem, however, to be given in the case of a person acting 
for an officer indicated by name, so that whenever the 
name of any person is mentioned in the warrant, as being 
the recipient of its powers a temporary occupant of his 
post is unable, without himself receiving a warrant, to 
perform or legalize a marriage; and unless this warrant 
is so worded as expressly to continue the temporary 
powers until they are revoked, or until the return of the 
old, or appointment of a new^ permanent official, they fall 
through upon the resignation or death of the person named 
in the original warrant. 

It is also to be observed that when a warrant is issued 
to a person named in it, he is appointed not simply as an 
individual of a certain name, but as an individual so named 
who is the holder of a certain office. Hence if a consul or 
other marriage-officer is transferred to a fresh post^ he 
ceases to have a right to celebrate or legalize marriages 
at his old poet from the date at which his new appoint- 
ment is conferred. 

The same effect is produced by a transference when the 
marriage warrant refers to the office without designating 
by name the person holding it. Although in his new post 
the occupant may possess marriage powers, they ex^nd 
only to the district associated with that post ; from the 
moment of his formal appointment those with which he 
was invested in his original district pass to his successor or 
the person acting for the time being. 

§ 48. In the 8th section the words ' official house ' as The 
explained in the 24th section and the 2nd and 7th articles hc^^ 
of the Order in Council, comprehend both the ' official 
house of residence ' of the marriage officer, if there be such 
a house, and the office at which his business is transacted, 
if there be a separate office. Marriages can be solemnized 
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PART II. in either place. The official house of a consul being any 
*^tLf* 'house in which the consul is for the time being resident * ^ 
no room for error exists in the case of consular marriages ; 
in that of embassies and legations the room is not really 
greater, but it may not be useless to note that the definition 
of the official house of an ambassador given in the 24ih 
seotibn of the Act is controlled by the terms of the Order 
in Council, and that consequently any house occupied by 
an ambassador or minister as his place of abode, even 
though it be not officially provided, is the official house for 
marriage purposes, together with the Chancery, if the latter 
happens to be separate from it. It might easily occur at 
Bern, for example, where no official house is provided by 
the British government, that the minister lived in the 
suburbs, or a few miles away in the country, while the 
business of the legation was conducted in the town; in 
such a case both the minister's residence and the chancery 
of the legation would be available for the solemnization of 
marriage ; and in the same way where, as at Constanti- 
nople, both town and country residences are officially pro- 
vided, marriages may be performed at either. 
Temporary R is however, to be pointed out that when a minister 

resideiioe 

ofadiplo- is accredited to two Courts, but officially resides at one 
^j^^ of them, as in the case of Hesse Darmstadt and Baden, 
and analogously in the republics of Central America, 
a house temporarily occupied by him in the second state 
cannot usually be his official house within the intention 
of the Act, notwithstanding that he may transact official 
business in it. It is conceivable that in exceptional cir- 

^ The term house, of course, means either house or such portion of 
a house as is in the occupation of a consul. If he has an apartment 
in a house occupied by seyeral families, that apartment only is his 
official house ; if for temporary reasons he is living in an hotel—while, for 
example, his consulate is being rebuilt — the whole hotel is not his official 
residence; those parts only are so which are in his actual exdusiye 
occupation. 
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cumstances a house temporarily hired by a minister in PART II. 
a state other than that of official residence, might be so ^"^'^' 
clearly ' occupied for the purposes of his Embassy^/ that 
marriages could be duly celebrated within it ; but there 
would be a vei-y strong presumption in the opposite 
direction and it would as a general rule be unsafe to act 
adversely to the presumption. 

It is provided by the Order in Council that the official Area 
house of an Ambassador or other diplomatic agent, shall jn^he 
be held to include ' every place within the precincts or {^^J^*?^ 
curtilage of any such house, and any church or chapel of Diplo- 
annexed to such house, or for the time being used with Agents, 
the consent of the government to which the ambassador 
is accredited as the chapel thereof. Except as regards 
a chapel outside the embassy enclosure, the diplomatic 
character of which is dependent upon the consent of the 
territorial government, the above definition merely re- 
peats the language of international law. By well-ascer- 
tained custom the immunities of a diplomatic building 
extend to the whole enclosure which surrounds it^ and 
it is impossible for any purpose to look upon one part 
of the included space as distinct from the remainder. 

The description of the official house of a consul is lessofoonstUs. 
a matter of course, and the language of the Order is more 
firuitful of consequences. The house is declared to com- 
prise, like the ambassador's residence^ every place within 
its curtilage or precincts ; and every place within the 
house so defined, to which the public have ordinary access, 
is considered to be part of the consular office. It seems 
to result from this, that any room which is habitually 
used for religious services, any chapel which forms part 
of ihe same block of building with the consulate and is 
connected with it by a door, or which opens out of its 
garden, and even any chapel detached from the building 

* Foreign Marriagee Order in Council, sect. a. 
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PART II. but within its garden, and opening from the latter, must 
cHAP^. ^^ ^^^ ^£ ^^^ office of the marriage-officer, and a Inti- 
mate place for the celebration of marriages. 

Before dismissing the subject of the consular house one 
point must be noted similar to that which has already 
offered ground for remark in the case of the ambassadorial 
house. The official house of a consul is that only which 
is occupied by himself as his official home, precisely as the 
official home of a minister is the only official house for 
the purposes of the Act. Hence a consul cannot solemnize 
marriages or legalize them by his presence in the official 
house of a subordinate consular officer within his district, 
incapa- § 49. Some consuls, when the parties to a marriage 
m^age- ^^^ wished the ceremony to be performed according to 
uM*X*^ the rites of the Church of England, appear to have read 
marriage the marriage service, in the absence of a clergyman, 
of the Something more than doubt has been felt by competent 
EngUmd?' authorities as to the legal permissibility of this course. 
Curiously enough, the language of the Act might almost 
seem to leave the question open. In subsection 2 of 
section 8 it is stated that a marriage may be solemnized by 
another person in presence of the marriage-officer^ according 
to the rites of the Church of England, or otherwise ; or it 
may be solemnized by the marriage-officer, no forms being 
forbidden or prescribed in the latter case. It may perhaps 
be surmised that the incapacity of consuls, or of any one 
not in priest's or deacon's orders of the Church of England, 
to use the marriage service, appeared to the draftsman of 
the Act to be too evident to render legislative precautions 
needfuL In any case not merely is it the unquestionable 
intention of the section that the particular form of words 
prescribed for use, when a marriage is celebrated by 
a marriage-officer, shall always be employed ; it is also by 
these words alone that the legal contract is entered into, 
and whatever service may be read by the officer it is value- 
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lees to effect a marriage onleBs the words are somewhere partii. 
introduced. chap^. 

§ 50. Where Britiflh chapels detached froin the consulate Order of 

.... j.-i •■■•t_ •11 precedence 

exist) instances may readily occur in which persons will^hen 
desire to go through the marriage ceremony in them as ^^jLj^^g 
well as at the legally appointed place. In such cases the cer«-. 
question may arise whether the religious ceremony should are both 
precede or follow the civil marriage. The point is of no ^jed. 
great importance in view of English law, since, as the former 
ceremony has no legal effect \ persons married at the chapel 
will appear at the consulate unmarried ; and once married 
it is immaterial what ceremony they go through afterwards. 
But it would seem to be more correct that the legal 
ceremony should take place first ; and it is always possible 
that in some countries the law and the local authorities 
might refuse to look beyond the ceremony first performed, 
and might withhold a recognition from the religious service 
which they would accord to the marriage celebrated before 
the consul; or they might regard the civil marriage as 
vitiated by a previous marriage according to the rites of 
a religion locally unrecognized. In any case, the civil 
marriage being alone legal, registration cannot take place 
till after its performance. 

§51. The preservation of evidence of marriages duly Registra- 
contracted abroad between British subjects, or between ^^^^ 
a British subject and a foreigner, is secured by the 9th, 
10th, 1 6th, and i8th sections of the Act, and by the 8th 
article of the Order in CoundL The 9th section provides 
for the compulsory registration of marriages celebrated by 
or before an ambassadorial or consular marriage officer. 



' Obyionsly what is above said has no reference to places where a reli- 
gioiu marriage is alone reoogniaed, and where marriage according to the 
rites of the Church of England or of a dissenting community is yalid by 
the lex locL Such a marriage is good in the British dominions, and 
a subsequent consular marriage is superfluous. 

H 
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PART II. Neither it, nor the three followiog sections, stand in need 
— '— ' of any further comment than the simple remark that regis* 
tration being purely for purposes of record, it has no effect 
in validating, and its absence has no effect in invalidating, 
a marriage which is good or bad in other respects. The 
1 8th section of the Act and the 8th article of the Order 
in Council perhaps require some elucidation. 

The main object of the Act is an enabling one; it 
provides a machinery for the celebration of marriages. 
But it is not intended to provide an exclusive machinery. 
It does not prescribe that British subjects shall enter into 
the marriage contract in no other manner than through 
the agency of the marriage-officer; on the contrary, it 
contemplates that marriages shall also be entered into in 
accordance with the local law of the country where they 
take place ; and if one of the parties is a territorial subject, 
the Order in Council, through which the policy of the Act 
receives fuller effect than is obtained from the Act itself, 
exacts as a condition precedent to the performance of the 
ceremony by a marriage-officer, that sufficient facilities 
shall not exist for its solemnization by means of the local 
law. In thus recognizing that marriages, to which its 
subjects are parties, are valid when performed in accord- 
ance with the law of a foreign state, Great Britain only 
follows a universal custom^ and obeys what may be 
termed the common law of nations. Every country admits 
that marriages contracted by its subjects in another 
country have been solemnized in due form if the local 
law has been satisfied in respect of the forms and cere- 
monies required by it. 
Marriages Such being the attitude of Great Britain towards mar- 
i^A in' riages solemnized abroad in accordance with the local law, 
ance'with ^^ ^ obviously advisable that means should be afforded 
the local for perpetuating evidence within the British dominions 
of their due celebration. This is effected by the sections 
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of the Act and the article of the Order in Council now PABTll. 
under consideration. It is permitted to consular officers, ^^^][i^' 
acting in their capacity of consuls, and not as marriage- 
officers, to attend marriages solenmized under the local 
law within their district, for the purpose of seeing that 
due solemnization has occurred; and if the marriage is 
celebrated at the place where the consul is appointed to 
reside, he is required to attend, provided that certain fees 
shall have been paid beforehand. On being satisfied that 
the marriage has been duly solemnized, he is required to 
register it in a manner prescribed by the marriage regu* 
lations, and to transmit copies of the register, and ulti- 
mately the book containing the original register, to a 
Secretary of State. 
Upon these provisions the questions arise : — 

(i) To what extent is the consul bound to satisfy l>uties of a 
himself that the marriage is in accordance with the local officer 

^^ ' ^ respect to 

(2) Is he required to attend and to register a marriage t^^m. 
which in his view is illegal, or of doubtful legality by the 
English law? 

It has not been thought proper to embody any directions 
upon these points in the Marriage Regulations ; it is only 
possible, therefore, to make suggestions, for what they are 
worth, as to the view which it may be reasonable to take 
with respect to them. 

On the first head, it will be observed that the consul 
is only required to assure himself that the marriage is 
duly solemnized. He is consequently not obliged, nor 
ought he, to go behind the forms of marriage, and inquire 
into the capacity of the parties under the law of the state 
which is the scene of the contract. In the larger number of 
cases indeed, the local law in this respect is immaterial. 
In the eye of English law capacity is governed by the 
law of the country in which a person is domiciled, and 

H 2 
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PABTII. usually ike domidl of British subjects marrying abroad 
^"[H-?* would be that of some part of the British Empire. .In any 
case, to throw upon the consul the duty of entering into 
questions of domicil, would be to load him with an im- 
possible burden. 

On the second head, it is to be noted that the i8th 
section of the Act not only refers to marriages solemnized 
in accordance with the local law solely in their relation 
to that law, but expressly declares that nothing in the 
Act shall affect the validity or the invalidity of marriages 
so solemnized. The provision that they may be registered, 
the injunction in the Marriage Begulations that they shall 
be registered, are therefore made in full view of the possi- 
bility that marriages, registration of which is ordered, may 
not be valid in the British dominions. Moreover, as the 
consul is only required to satisfy himself that the formal 
conditions of the local law have been obeyed, he travels 
beyond his prescribed duties in instituting further in- 
quiries. Registration is merely evidence that a certain 
ceremony has been duly gone through; whether the 
persons who have gone through it had the right to do so, 
is left for the courts, if necessary, to determine. It may 
be added, that however much it might be wished that those 
marriages only should be registered which are good in the 
British dominions, a consul is necessarily incompetent to 
judge of the validity of marriages. Without more knowledge 
of the law than every consul can reasonably be expected 
to possess, without authority to declare it, and without 
knowledge of £acts which the parties to a marriage may 
ignorantiy omit to place before him, he might easily refuse 
to register a marriage the validity of which was un- 
questionable. If, for example, an Englishman, domiciled 
in Denmark, were to require a British consul in Den- 
mark to register his marriage, performed according to 
the local law^ with his deceased wife's sister, it is quite 
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possible that the consul, knowing maxriage between pabtii. 
a man and his sister-in-law to be invalid by English law, ^"^' ^ 
might refuse registration on the ground of invalidity; 
though in the particular case the marriage would be per- 
fectly valid within the British dominions^. The policy 
of the Act is therefore as satisfactory as it is clear. The 
function of the consul ought to be, as it is, merely 
ministerial. At the same time it may be suggested that, 
if there is nothing to the contrary in instructions issued 
to consuls, it would be permissible, and might be of 
advantage, that a consul, who is aware of circumstances 
constituting, or supposed by him to constitute, an im* 
pediment to marriage in the eyes of English law, such 
as a prohibited degree of affinity or consanguinity, should 
append a note to the entry in the register, drawing atten- 
tion to the fact. 

§ 5a. It remains to consider the relation of the Act to Points 
the laws of foreign states. Its policy is again clear. On the sidenT^' 
one hand wide powers are given, so that the utmost freedom J!3t^noe 
of marriage which is compatible with the local laws may to the 
be enjoyed ; on the other, means are preserved for narrow- foreign 
ing the exercise of those powers within any limits that the ****®®* 
comity of nations may demand, or of suppressing them 
altogether where adequate facilities for marriage exist. The 
Order in Council has already supplemented the Act in this 
direction, and so far as words necessarily general in scope, 
and definite in form, can go, accommodates practice to the 
circumstances which are likely to arise and which ought to 
be r^arded. Extended comment upon the terms of the 
Act and of the Order in Council in this relation is therefore 
superfluous. It may, however, conduce to their due under- 
standing if a slight and very general sketch be given of the 

^ Comp. the dicta of Lords CampbeU, Cranworth, and Wensleydale, in 
Brooke v, Brooke (ix House of Lords' Gases, 913-999) on the effect of such 
a marriage in a eonqnered eolony where it is permitted by the local law. 
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PABTIL oonsideraiionB, with respect to marriages celebrated by 

cHAP^. gj^^j^ agents in foreign states, which flow from the 

principles of comity and of territorial sovereignty in their 

operation on one another. Some guidance may thus be 

incidentally given to marriage-officers, upon whom is 

thrown the duty of interpreting specific injunctions and, 

in so far as these do not afford a distinct rule of conduct, 

of considering whether proposed marriages are consistent 

with the comity of nations. It may also be useful to place 

the sections of the Act and the articles of the Order in 

Council which indicate the range, or narrow the exercise, 

of the discretion confided to marriage-officers, in immediate 

juxtaposition with the survey in question ; and, finally, to 

state so far as possible what the laws of foreign countries are 

which affect marriages contemplated by the Act 

The right § 53. The foundation of comity may be said to be 

to sane- a recognition on the part of a state of the propriety and 

perfom- *^® practical necessity of doing towards a foreign country 

ance of as it would be done by in various matters which are not 

marriages 

abroad in strictly within the scope of international law. No state 
tothe^^ would willingly see planted within it the agents of 
dutiM of ^ foreign power, employed in doing or sanctioning acts, 
not in conformity with the local laws, to which subjects 
of the territorial sovereign are parties. Even when the 
laws of the two powers are in harmony with each other, 
a state may reasonably think that undue interference with 
its sovereign functions takes place, if acts are legalized by 
an external authority, for the performance of which its 
domestic laws offer adequate facilities. It may therefore 
not merely deem such acts to be null as within its own 
territories for all purposes of their intended effect, when 
done independently of its own law, but may refuse to let 
them become valid on compliance with the conditions 
precedent or collateral to the performance of such acts, 
which are demanded by its own legiBlation; and if they are 
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in grave opposition to the national policy or institutions PABT ll. 
it cannot be said to travel outside its rights in visiting ^^^^^3* 
them with penalties. Conversely, a state has not the right 
to direct or enable its agents to do acts elsewhere of like 
kind to those the performance of which it resents at 
home. 

K these principles be applied to marriages in foreign 
countries, it becomes at once evident that the legalization 
by one state of mixed marriages upon the territory of another 
state is often inconsistent with comity when one of the 
parties is a territorial subject, especially if the laws of the 
former country are not in full harmony with those of the 
latter. The interests of the territorial sovereign are 
inevitably affected by whatever touches the relations of 
his subjects to himself, and marriages between subjects and 
foreigners can never, in their immediate or remote con- 
sequences, lie far away from questions of allegiance. Upon 
such points a state is necessarily sensitive. 

But there are occasions when comity yields to higher con- 
siderations. While a state may in all cases decline to recog- 
nize marriages contracted within its territory under the 
sanction of agents of a foreign power, the latter is not 
morally compelled to respect legislation which prescribes the 
performance of acts violating the consciences of its subjects, 
or which is fundamentally opposed to its own marriage 
institutions. If, for example, a British agent is permitted to 
celebrate a marriage between a British Protestant and the 
subject of a foreign state, of which the law allows marriage 
only according to Catholic rites, the obligations of comity 
are not violated ; however little judicious it may be for other 
reasons that a marriage of the kind should be sanctioned \ 

^ Disagreeable international consequences may easily follow upon an 
indiscreet performance of mixed marriages. In Spain, in 1850, a Roman 
Catholic Spanish woman was married to a British subject in a British 
consulate. The Spanish authorities were courteous with regard to the 
particular marriage, and offered to facilitate by aU means at their 
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PART II. A state is more bound to protect the religious convictionB 
CHAPES. ^^ .^ subjects than to be neighbourly to its fellow states. 
But again, a limitation must be placed on the exception. 
When a marriage, which is consonant with British in- 
stitutions, profoundly shocks the moral sense of a com- 
munity, the obligations of comity regain the upper hand, 
unless it can fairly be alleged that the moral objectionB 
entertained are wholly unreasonable. A marriage law 
which forbids the union of Catholics with Protestants, 
except upon conditions implying a practical abandonment 
of their religion by the latter, offends both by its intolerance 
and by the impolicy of debarring whole sections of human 
kind from contracting aUianoes with each other. But 
a marriage law which declares that a person who has 
taken vows of celibacy, with the sanction of the laws of 
his country, shall not be permitted to repudiate his 
voluntary and deliberate act, can neither be accused of 
unreasonableness nor of impolicy. If it is not inconsistent 
with the duties of comity to refuse that the disabilities of 
a law of the former type shall affect marriages to which 
a British subject is a party, to the extent of their effects 
within British teiTitory; it must always be improper to 
encourage violation of a law which, though not in hannony 
with British legislation, is in itself reasonable from the 
point of view of English ideas. 

When both parties to a marriage are British subjects, the 
matter assumes a different aspect. The interests of the 
territorial sovereign are not involved. It is of no moment 
to him whether or not two foreigners are married, or by 

disposal the procurement of a dispenBation to legalize it, in order to put 
a stop to action on the part of the ecelesiaatieal anthorities, which other- 
wise could not be arrested. But they at the same time intimated that in 
their yiew the celebration of a mixed marriage was an assumption of 
foreign jurisdiction, and a contraTention of the laws, which would compel 
them to at once withdraw the consul's exequatur in case of any repetition 
of the offence. 
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what ceremonial they are united. The duties of comity fall PART ll. 
rather upon his shoulders than upon those of the sovereign of ^^^^* 
Great Britain, and he may be expected to throw no unneces- 
sary difSiculties in the way of the celebration of the marriage. 
It is at the same time to be remembered that as he cannot 
be required to make special laws for the benefit of foreigners, 
marriages in so far as their recognition and effects within 
his dominions are concerned must be subject, if the local 
law neither itself makes exceptions nor permits of admin- 
istrative exceptions, to the necessary formal conditions 
prescribed for domestic purposes, and also, with a like 
qualification, to the essential conditions of capacity. 

In what haa been above said with reference to mixed 
marriages, those only have been contemplated in which 
the foreign party to the contract is a subject of the state 
where the marriage is performed. Frequentiy however 
he, or she, is a subject of a third state. In this case the 
law which has primarily to be considered in addition to 
British law, is that of the state to which the foreign party 
to the contract belongs ; by it the validity of the marriage 
in the third state will be tested as regards all questions of 
capacity; but the formal conditions, for the due observance 
of which that state looks, will no doubt be always those 
exacted, or at least expressly consented to, by the local law 
of the country where the marriage has been celebrated. 

In every instance, it is at least prudent, if it be of any 
importance that a marriage shall be valid outside the 
British dominions, that the requirements of the marriage 
law of the country where it is contracted shall, if possible, 
be satisfied in addition to those of British law \ The courts 

^ The inadyisability in any circumstances, of neglecting to satisfy the 
requirements of the local law is well illustrated by a case which occurred 
in 1886, of the marriage of two British subjects to Swiss wives at the 
Embassy at Paris. It had been the practice there, in the case of mixed 
marriages, to obtain from the representatiye of the nation to which the 
foreigner belonged a certificate that the marriage at the British Embassy 
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PART II. of all nationB, in examining into the validity of a marriage, 

— 1. ' are guided on the question of forms by the law of the state 

where it has been celebrated ; and though there may be 

good ground for holding that when marriages have been 

contracted at a consulate according to prescribed British 

forms under due authority, to the knowledge of the state 

within which the consulate is situated, and without 

objection being made, the territorial state ought to be 

held so far to haye sanctioned by implication the use of 

those forms upon its soil, that a third state would be 

justified in considering a marriage performed in this 

manner to comply with the territorial law ; there is no 

certainty, and indeed, it is improbable, as has been already 

said, that this view would generally be taken by the courts. 

Directions § 54. By the fourth article of the Order in Council, 

Or^^ L & marriage-officer is directed to satisfy himself upon certain 

Sat^t"* matters before consenting to solemnize an intended 

ofthedis- marriage, unless a marriage contracted according to the 

crotion or 

marriage- local law is invalid by English law. The qualification 

refers only to Mohammedan and other eastern countries of 

a civilization so far removed from that of Europe, that -no 

likeness generally exists between the incidents of marriage 

in them and in the states which share in the civilization of 

the west. For the purposes of the present chapter therefore 

the qualification may be set aside ; all foreign countries of 

European civilization are countries in which marriages 

entered into under the local law are valid in England; 

they all are countries in which the marriage officer is 

bound to satisfy himself before solemnizing a marriage 

either — 

would be deemed yalid by the law of his or Her country. A certificate to 
that effect had been obtained on the occasion of the two marriages in 
question ; their validity consequently seemed to be beyond the reach of 
doubt. They were howeyer afterwards declared to be null in Switzerland 
under Article 54, paragraph 3, of the Federal Constitution, it having been 
discovered that the validity of mixed marriages celebrated at the British 
Embassy at Paris was not recognized by French law. 
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(a) that both the parties are British subjects ; or PARTll. 

(b) if only one of the parties is a British subject, that ^^^^^' ^' 
the other is not a subject or citizen of the country ; or 

(c) if one of the parties is a British subject, and the 
other a subject or citizen of the country, that sufficient 
fSMulities do not exist for the solemnization of the marriage 
in the foreign country in accordance with the law of that 
country. 

Thus if both the parties are British subjects, or one of the 
parties is a British subject, and the other a foreigner who 
is not a subject of the local sovereign, the marriage-officer 
may at once proceed to solemnize the marriage; the 
territorial sovereign has no concern with the private 
relations of two foreigners who happen to reside or to 
sojourn within his dominions, and it is for those foreigners 
to consider whether it is of any importance to them that 
the marriage shall be recognized as valid within the locus 
contractus. If, however, one of the parties is a subject of 
the state in which the marriage is to be performed, that 
state has an interest in its member which it would be 
discourteous to ignore^ and the private interests of the 
persons themselves, or of their children, will commonly be 
prejudiced by the illegality of their union. The marriage- 
officer therefore is only permitted to celebrate the marriage 
where sufficient facilities do not exist for its solenmization 
in accordance with the local law. 

The term ' sufficient facilities ' is nowhere defined ; until Import 
therefore explanatory instructions are issued, it can only be term^ 
read by the light of such external considerations as may be fo^ttes"*^ 
applicable. Unfortunately these considerations lead rather 
to probable than to inevitable conclusions. It cannot be 
supposed that the word 'facility' has reference to the 
adequacy of the means available for performing the 
ceremony in due conformity with the local law; in all 
towns important enough to be furnished with a British 
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PART II. consul ihere must be proper officers and proper places for 
^^'^lll?' the due carrying out of a marriage under the sanction of 
the territorial law. Obviously the word refers to some- 
thing else ; it must therefore be presumed to point rather 
to legal than to material opportunities. A further element 
of doubt as to the exact intention of the term is introduced 
by the fact that its meaning evidently varies in different 
cases. If a woman who is a British subject is about to 
marry a territorial subject, the marriage-officer is required 
to satisfy himself before performing the ceremony that its 
validity will be recognized by the local law^. In this 
instance the deficiency of legal fEMsilities, contemplated in 
the fourth article, can only have to do with formal con- 
ditions precedent^ or forms of contract, which are enjoined 
by the local law, but are not absolutely necessary to 
validity, while compliance with them is extremely difficult 
or impossible. But the marriage-officer is not under a like 
obligation when a man who is a British subject is about to 
many a foreign woman, whether she be a subject of the 
territoiial sovereign or of a third state, or when a woman 
who is a British subject is about to marry a foreigner not 
owning the local allegiance. In these cases then, the 
performance of marriages, which may be radically in 
conflict with the local law, must be contemplated and 
intended; and the word * facilities' must be construed to 
mean facilities for contracting marriage in such manner as 
not to violate the consciencions scruples of British subjects. 
On the whole it seems tolerably clear that the provision 
prohibiting marriage-officers to perform or legalize mar- 
riages, unless sufficient facilities are not offered by the 
local law, neither adds to nor explains the duties imposed 
by the injunction to observe the comity of nations. 

The reason for the special precautions taken in the case 
of the marriage of a British woman with a territorial 
^ Foreign Marriages Order in Council, art. 5. 
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subject is evident, and has no bearing upon the extent to PART ll. 
which the British crown feels itself bound to respect the ^^^^^' ^ 
marriage institutions of foreign states. A like precaution 
is enjoined when a British woman marries a foreigner 
belonging to a country other than that in which the 
ceremony is performed ; but in this instance the marriage- 
o£3oer must satisfy himself that the marriage will be 
recognized in the country of which the husband is 
a subject. The essential point is that the woman shall not 
be allowed to enter into a connexion, which may be 
terminated at will in the country where she probably has 
to live^, and where the legitimacy of her children is of 
capital importance. The preliminary condition that her 
marriage shall be recognized in the appropriate state is 
exacted, not as a concession to the laws of that state, but 
as a safeguard to the woman herself. No similar risk to 
that run by a woman is encountered by a man, and 
British law guarantees the safety of his wife within the 
British dominions ; there is no reason therefore for refusing 
liberty to a man to contract under British sanction wher- 
ever difficulties exist, which the comity of nations does not 
declare to be insufficient to justify independent action. 
The value of such difficulties as may be found in any given 
case are left, save to the extent provided for by the Order 
in Council, to the marriage-officer to appreciate '. 

§ 55. The conditions under which a marriage, valid by Marnagea 
English law, may be contracted in a foreign country have^jprxM- 
hitherto been looked at solely from the point of viewj^^^ 
of the Foreign Marriage Act of i8oa. It remains toP®"o«wi*^ 

episcopal 

inquire whether two British subjects can in any circum- orders, 
stances enter into wedlock in a country of European 

> It would always be advisable, when the husband is domiciled in 
a country other than his own, especially if he has property in it and the 
marriage is performed there, that its validity by the local law, as weU as 
by the law of his state, should be assured. 

* Foreign Marriage Act, 1899, sect 19. 
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PARTIL civilization under the mere sanction of English law by 
CHAPES, jj^^^j^j^ other than those prescribed by the Act in question. 
By the law of England as it stood antecedently to the 
Act known as Lord Hardwicke's Act^, marriages were valid 
if contracted per verba de praesenti before a clergyman in 
episcopal orders; and as that Act confined the changes 
which it introduced to the United Kingdom, British sub* 
jects, if the Act stood alone, would still carry with them the 
ancient law into foreign countries where they might travel 
or reside. But even at that early period it was fully estab- 
lished that as between England and countries in which 
the marriage of British subjects by the lex loci could 
be contemplated, that is to say as between England and 
states with which a jural intercommunion was possible, 
marriages were to be governed in their formal conditions 
by the lex loci contractus. In 1752 Sir Edward Simpson 
laid down that 'this question being in substance this, 
whether by the law of this country, marriage contracts are 
not to be deemed good or bad, according to the laws of the 
country in which they are formed . . . there can be no 
doubt whatever but that both the parties in this cause, 
though they are British subjects, obtained a forum by virtue 
of the contracts in France. By entering into the maniage 
contract there they subjected themselves to have the 
validity of it determined by the laws of that country. 
... As there is no positive law of this country which 
prohibits the court from taking notice of ih&ju8 gentivmi, 
and as the law of the country where the contract is made 
seems to me according to the law of nations to be the 
only rule of determining in these cases, I cannot pronounce 
for the marriage '^ 

* 26 Geo. II. cap. 33 (1753X 

> Scrimshire v. Scrimshire, Haggard, Gonsifit. Rep. ii. 395. A few years 
later (1756) the principle was reaffirmed by Lord Hardwicke, who said of 
a marriage of minors at Antwerp, * It is said by Medwin that he saw them 
married according to the rites and ceremonies of the Church of England. 
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With reference to the general rule, and to its applicability PART ll. 
in all ordinary circumstances, there can be no question. ^^^L. 
But it is not quite so certain whether there are no excep- 
tional circumstances in which a marriage may be valid, 
that is contracted according to the ancient law of England 
within a state of European civilization. Underlying many 
judicial utterances may be discerned the feeling that there 
is a natural right to marriage, and that though in the 
interests of society it is well to surround the contract, 
whenever it be practicable, with compulsory formal con- 
ditions, these conditions ought not to be r^arded as indis- 
pensable when there is a moral or material impossibility of 
satisfying them. Although, therefore, most decisions upon 
questions of validity have been, as it happens, in restraint 
of laxity, there are some, and there are also expressions 
of judicial opinion, which without clearly showing when 
informal marriages may be safely concluded, indicate that 
there are circumstances of necessity or even falling short 
of sheer necessity, in which marriages entered into per verba 
de praeaevii before a person in episcopal orders would be 
held to be good. 

The only case in which a marriage so contracted in 
a civilised state has been declared to be good is that of 
Ruding V. Smith ^. In 1796 a young man of two-and- 
twenty, an officer in the British force which had conquered 
the Cape in the previous year, was married there by an 

But it will not be valid here, unless it is so by the laws of the country 
where it was had ; and so it was said by Murray, Attorney-General, to 
haye been determined lately by the Delegates.' Butler r. Freeman, 
Ambler, 303. See also Middleton v. Janyerin, Haggard, Consist Rep. IL 
446 (1802) ; Dalrymple v, Dalrymple, ib. 59(1811); Lacon v. Higgins, 
iii Starkie, 183 (iSsa) ; and Kent v. Burgess, zi Simon, 367 (1840). 

^ Haggard, Consistory Beports, ii. 371 (iSai). I do not refer to cases 
in which marriages contracted in the above manner have been held 
to be invalid, because they have almost all been in fraud of the law, 
and have all been destitute of the conditions of necessity or quasi 
necessity. 
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PART II. army chaplain to a young girl of nineteen, alfio a British 
— — ' subject. By the local Dutch law the marriage was invalid, 
because it was had without consent of the parents or 
guardians, which under that law was required for the 
marriage of all persons below the age of thirty. The 
father of the young man was in England ; in view of the 
length of time then needed for communication and of the 
circumstance of war, it was impossible to obtain his consent. 
The father of the girl was dead ; her mother had married 
again, and was in India ; no guardian had been appointed ; 
the required consents were in her case still more unobtain- 
able. The marriage was held to be good by Sir W. Scott 
(Lord Stowell) upon several grounds. In the portion of 
his judgement which is material to the present subject he 
said^ 4t is true that English decisions have established 
this rule, that a foreign marriage valid according to the 
law of the place where celebrated is good everywhere else ; 
but they have not e convereo established that marriages 
of British subjects, not good according to the general law 
of the place where celebrated, are universally and under 
all possible circumstances to be regarded as invalid in 
England. . . The libel here states a case of marriage as 
nearly entitled to the piivil^e of strict necessity as can be.' 
He then after stating the facts adds, ' it would puzzle the 
person most versed in that most difficult chapter of general 
law, the conjUctua legv/m, to say how a marriage could be 
effected under such circumstances in a manner satisfactory 
to the Dutch requisitions/ and finally in resuming the 
grounds of his judgement gives a prominent place to ' the 
insuperable difficulties of obtaining any marriage conform- 
able to the Dutch law.' The decision is one of particular 
importance, in that it is free from the disturbing elements 
which affect questions of the validity of irregular marriages 
in an eastern country. It raises the dean issue of the 
possibility of the existence of such necessity in a civilized 
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country as to oyerweigh the obligation of conforming to PART II. 
the local law, and determines that the necessity may — 1>* 
exist \ From this point, however, to a general statement 
of the conditions under which the stage of necessity is 
reached, there is evidently a very long step. The courts 
have not spoken, and it would not be prudent for a mere 
writer to undertake the task. It will be enough to indicate 
the sort of occasion upon which it would at least be con- 
venient that a settled rule should be at hand upon which 
action could unhesitatingly be taken. Doubtless there 
are remote parts of Peru, or of other countries under like 
laws, in which a considerable English mining population 
lives, &r away from a British Consul, and for all practical 
purposes incapable of being married under the provisions of 
the Act of 1892. If Protestants^ they cannot be married in 
accordance with the lex loci, because by Peruvian law legal 
marriage can only be contracted by persons who acknow- 
ledge the authority of the Council of Trent. If a chaplain 
is kept on the spot by the mining company, or if a person 
in episcopal orders, whether a Protestant or a Catholic not 
tied by Peruvian law, were to pass that way, would marriages 
performed by him be invalid ? In the particular case the 
principle of Ending v. Smith would seem to apply with 
certainty. Necessity could not be carried further. But 
a more complicated case might present itself, for example, 
in Brazil. In that country, consular marriages, in common 
with all other forms of civil marriage, are invalid, but 
duly performed religious marriages, under the sanction 
of any recognized Church, are held to be valid. To 
persons resident in a foreign place the local legitimacy of 

' On marriages, per verba de pniesenH, in Eastern and barbarous ooon- 
tries, see §( 87, 88, 105. It is conoeiyable that the considerations 
which very probably maj be held to yalidate marriages per verba de 
praesenH before witnesses, without the presence of a clergyman in epis- 
copal orders, in Eastern countries, may also be found to be applicable to 
extremely remote places in dyilized countries. 

I 
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PART IL their marriage may be both socially and legally important. 
cHAK^g. ipj^^y choose to be married by a person in orders, and a consul 
being distant and accessible with some difficulty they neglect 
to be married also by him. Is there any amount of mere 
difficulty the presence of which would enable the marriage to 
be regarded as valid in contemplation of English law, or must 
there be a practical impossibility of contracting under the 
Act, and a moral impossibility of marrying in conformity 
with the lex loci ? It might quite possibly be found that 
the marriage by a clergyman was not locally good, and 
that consequently, unless good as a marriage of necessity, 
it would be good nowhere. If the question were to arise 
whether the marriage had been duly performed, to whom 
could the Brazilian government address itself except to the 
British minister ? He would be unable to say that the 
marriage was good by the laws of the Church of England, 
because the laws of the state are the laws of the Church 
of England, and there is no law which validates a reli- 
gious marriage in a foreign country of European civilization. 
Thus the marriage would be invalid by the lex loci ; and 
therefore, unless rendered good by sufficient conformity to 
the principle under discussion, it would be bad also in the 
British dominions. 
Dipio- § 56. It is unfortunately not possible to give a complete, 

consular OT even an approximate account of the position taken 
iniSJe^ up by foreign powers towards diplomatic and consular 
relation to marriages celebrated within their territories between two 
foreign persons who are not territorial subjects, and towards 
®^*^* marriages contracted by such persons in other ways 
independently of the means locally provided. Very few 
if any countries have legislated with express reference 
to such marriages, and either the Courts have not had 
frequent occasion to adjudicate on their validity or the 
judgements have not generally become known. All that 
can be done is to present a few observations upon the 
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different attitudes which it is open to foreign countries PART ii. 

... CHAP. 3- 

to take up. 

In states, such as Austria and Italy, which recognize the 
yalidity of consular and diplomatic marriages, the situation 
of British subjects is affected by few possibilities of com- 
plication. Generally there can be little doubt that if 
a consular marriage is recognized at all, it will be recog- 
nized subject to the attendant conditions prescribed by the 
foreign state under the law of which it has been solem* 
nized ; the territorial law will accept the marriage as it 
finds it But recognition does not everywhere mean quite 
the same thing ; and in one direction its effects may not in 
consequence be always identical. In some countries, as in 
Switzerland, persons married by a British marriage officer 
are in the same position as if they had been married in 
England ; the marriage is regarded as a foreign marriage, 
recognized because it is officially held forth as a valid con- 
tract according to English law^. In such cases, it would 
seem that the courts of a third state might refuse to con- 
sider the contract good, because it is not in itself good by 
the lex loci ; it is not a marriage contracted under the 
local law; and British legations and consulates have no 
such extraterritoriality that marriages celebrated in them 
have the character of English lex loci marriages in virtue 
of the place where they are solemnized. In other countries 
recognition appears to convert the ceremony performed 
according to English law into a lex lod marriage, which 
is necessarily good, not only in the state where it is 
contracted, but in all places. In Italy, for example, the 
civil code permits contracts to be made by foreigners 
according to the forms enjoined by their national law, 
provided that one law is common to both parties'. A 

' As regards Switzerland, ex relat. M. Rmer. 

* Fiore, on the Italian law concerning marriages contracted abroad, in 
the Bey. de Droit Int Priv^ xiii 903, citing the 9th art of the Titolo 
Preliminario of the Civil Code. 

I 2 

Digitized by CjOOQ iC 



116 CELEBRATION OF MABBIAQE BY 

PAKT II. marriage entered into by two British subjects before 
CHAPES. ^ jxxekmAge officer is thus a contract duly concluded in 
accordance with Italian law. Again, the probability that 
a consular marriage, if recognized at all, will be taken 
as it is found, must not be too absolutely relied upon. 
The bare fulfilment of the requirements of the Foreign 
Marriage Act may not always be enough to secure 
recognition. In the instance of Switzerland confor- 
mity to English law is obviously sufficient ; and where, 
as in Austria, the law contents itself with a prohibi- 
tory injunction, which in that case is merely that banns 
must not be published outside the precincts of the consular 
office, no complication can well arise. But if a consular or 
diplomatic marriage is recognized m a lex loci marriage, 
the territorial law may prescribe conditions precedent or 
collateral, neglect to observe which may affect the local 
validity of the contract In a country, for example, where 
foreigners are allowed to make contracts according to the 
forms of their own law, it cannot be quite certain that the 
courts would hold that they were absolved from complying 
with all the conditions laid down by the local law as 
compulsorily precedent to the making of any contract, or 
of a contract of a particular kind. 

Many states refuse in any circumstances to recognize the 
validity of consular marriages performed within their terri- 
tory by the agents of foreign powers ; in some countries 
marriages performed in a diplomatic residence between 
persons who are not members of the ambassador's official 
suite or entourage will unquestionably not be recognized, 
and it is doubtful whether absolute certainty can even be 
felt as to the view which may be taken of marriages 
performed between persons who are covered by diplomatic 
immunities. In at least one case, viz. that of Germany, 
the extreme step is taken of rendering the solemnization 
of a marriage in a diplomatic house by any one not 
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possessed of diplomatic privileges, a punishable offence, part ll. 
Sometimes in these countries the means of effecting a civil ^^"^^i^- 
marriage is provided ; sometimes the prohibition is founded 
upon the exclusive recognition by the territorial law of 
marriages contracted either under the sanction of a particular 
religion or at any rate of some religion. Laws only of this 
last-mentioned kind need a few words of comment. Where 
the list of religions contemplated by the law is sufficiently 
comprehensive to include the Church of England, the 
question presents itself whether a marriage solemnized by 
a dergjrman in orders of the English or American Episcopal 
Church is a good marriage by the lex loci^ and consequently 
whether an alternative to marriage before a minister or 
a consul is open to British subjects, who are unwilling to 
be joined to each other by the usual local religious forms, but 
to whom the local validity of their connexion is important 
The answer depends upon the test which the territorial 
sovereign chooses to apply in order to ascertain whether 
a given religious marriage is good as such. If he requires 
that it shall be valid by the laws of the Church of England 
the difficulty occurs which was adverted to at the end of 
the last section. The marriage is only valid by English law 
if it is good by the lex loci ; it is only valid by the lex loci 
if it is good by English law. Out of the vicious circle 
there is no issue. If, on the other hand, the territorial 
sovereign refrains from inquiry whether all laws regulating 
the Church of England are satisfied, and is content with 
the assurance that a marriage has been performed accord- 
ing to the rites of the Church of England in the sense that 
the prescribed religious ceremony has been used by a pro-' 
perly ordained person, the marriage becomes a marriage by 
the lex loci, as being a duly contracted religious marriage 
Again, the temtorial sovereign may take the implied sanc- 
tion afforded by the performance of a marriage in an 
ambassadorial chapel as evidence of sufficient compliance 
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PART 11. with the laws of the Church, and may thus convert a reli* 
^^^i^^' gious marriage according to English forms into a valid lex 
loci marriage \ 

The foregoing remarks, though very likely not exhausting 
all the varieties of circumstance by which the effects of 
consular or religious marriages in foreign countries may be 
modified, are enough to show by what delicate legal con- 
siderations the validity of such marriages is determined^ 
and what caution must therefore be exercised in forming 
and acting upon views with respect to them in the absence 
of judicial decisions, or of express general or particular 
recognition by a qualified organ of a foreign government. 
Marriages § 57. Previously to 1890, when an Act was passed 
vessels of identical as regards the following subject with that of 
foreign ^892, marriages were occasionally celebrated on board 
ports. vessels of war in foreign ports. Performed in a certain 
manner these marriages were unquestionably valid. It 
has been seen that before Lord Haidwicke's Act was 
passed in 1753, mairiages contracted per verba de praeeenti 
in the presence of a clergyman of the Church of England, 
or of a priest of the Church of Bome, were valid wherever 
within British jurisdiction they were performed ; and from 
the operation of that Act marriages beyond the seas were 
excluded. Assuming, therefore, that a ship of war lying 
in a foreign port is to be considered extraterritorial, in the 
full sense of the word, a marriage celebrated on board must 
have been good in law, provided that the one condition of 
validity above mentioned was observed. Maixiages appear 
however to have been sanctioned by the presence of com- 

^ This appears to be what takes place in Russia, where marriages before 
a civil marriage officer are not recognized. All Church of England chapels 
in the Empire, in which a duly licensed clei^gyman officiates, are regarded 
as being under the protoction of the British ambassador ; and marriages 
solemnized in them are as certainly valid by the lex lod as marriages in 
such circumstances can be, upon which the courts have not pronounced. 
They have always been recognized as good by the administrative 
authorities. 
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manding officers, in the absence, it is to be supposed, of PAJ3T il. 
a chaplain; and it consequently became necessary in 1879 — 1?' 
to validate by Act of Parliament such as might have been 
irregularly celebrated before that date \ 

Practice has now been placed upon a sounder footing. 
By the Act of 1892 ^ it is provided that marriages may be 
solemnized on board a Queen's ship on a foreign station; 
and the provisions of the Act have been supplemented and 
modified by the Foreign Marriages Order in CoundL The 
remarks already made upon the conditions under which 
marriages may be celebrated in foreign territory cover all 
the points which can arise with reference to marriages 
on board ship in their relation to British law. 

The very open question remains of the relation of such 
marriages to the law of the territory within which the ship 
is lying. So far as it has been possible to ascertain* no 
foreign country has legislated upon the matter, and no 
foreign courts have had occasion to adjudicate upon it. 
What view might be taken in the different foreign 
countries of the value within their territory of a marriage, 
performed on a British public vessel of the state, must 
remain a subject of mere speculation. It can only be said 
that the doctrine of the exterritoriality of vessels of war is 
held in so large a sense by almost every foreign state, that 
recognition of marriages contracted on them between two 
British subjects, in accordance with British law, may 
perhaps be looked for with some confidence. Logically, if 
the ship is a portion of British territory, foreign courts 
might be expected to go further, and to regard the effects 
of a marriage ceremony duly performed on board between 
a British subject and a subject of the state within the 
waters of which the vessel is lying, as being identical with 
those of a like ceremony performed on the soil of England. 
Whether, if the question came before them, this view would 

* 49 & 43 Vict. cap. 09. • * Sect la. 



Digitized by 



Google 



120 



OELEBBATION OF MABBIAGB BT 



PART II. 

CHAP. 3. 



Marriages 
within 
the lines 
of a 
British 
army in 
foreign 
territory. 



be taken or whether those states which refuse to recognize 
an Embassy marriage, to which one of their own subjects 
is a party, would refuse also to recognize the marriage of 
a subject on board a British ship, is at least so far doubtful 
that it would hardly be prudent, without full assurance 
upon the point, to celebrate a marriage between an English- 
woman and a territorial subject^ or if property in the 
country weie involved, between an English man and 
a woman of local origin. 

§ 58. The Act further declares that all marriages solem- 
nized within the lines of a British army serving abroad, by 
any chaplain or officer or other person officiating under the 
orders of the commanding officer, shall be as valid in law 
as if it had been duly solemnized within the United 
Eangdom^. The enactment is no doubt sufficient to 
provide for an occurrence which will always be exceptionaL 
The only point which calls for remark is the relation of 
such marriages to the territorial law. 

Where a British force is quartered in, or passing through, 
a friendly state, comity would demand that some means be 
found of validating marriages between British subjects, 
and the reasons which might lead foreign courts to recog- 
nize them are stronger than would usually, or at least 
frequently, exist in the case of vessels of war. The force 
would be in the territory by express consent; and the 
exigencies of militaiy service would prevent its being 



^ Sect. aa. Plresumably, the words * officiating under the orders ' means 
officiating for the purpose of effecting the marriage by order of the com- 
manding officer ; bat as the section is simply declaratory, and the 
twenty-third section proTides that nothing in the Act 'shaU confinn or 
impair or in anywise aifect the validity in law of any marriage solemnized 
beyond the seas, otherwise than as herein provided,' it would seem that 
the decision in the Waldegrave Peerage Case (iy Clark and Finnelly, 649), 
still holds good, and that a marriage is valid which is celebrated by 
a chaplain of the British army within the lines of an army when serving 
abroad, without authority for performance of the ceremony having been 
obtained from the commanding officer. 
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reasonable to expect that recourse should be had to the PABTII. 

CHAP 1 

facilities for marriages locally afforded, even where they — 1.' 
wexe in themselves ample. Whether however this recog- 
nition would be extended to mixed marriages within the 
lines of an army is even more dubious than in the c&se of 
similar marriagiBs on board a man of war. An army actually 
treads the soil of the country. The place, in which it is, 
has not even the potential extraterritoriality of fact which 
is enjoyed by the moveable vessels. To recognize as valid 
an act, done under the sanction of a foreign law, to which 
a subject of the country is a party, is a much larger con- 
cession when the act is done within the lines of a foreign 
army than when its scene is the quarter deck of a foreign 
national vessel. 

When, on the other hand, the British force is in hostile 
territory it is needless to point out that if the validity of 
a marriage, whether between British subjects, or between 
a British subject and a native, were to be in question 
before the local courts after the termination of the war, 
it wotdd be irrational to expect that they should hold it 
to be good, unless by the law of the country any promise 
before witnesses, or habit and repute, were sufficient in all 
drcumstances to constitute or evidence a marriage. An 
army has no extraterritoriality as against its enemy. 
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CHAPTER I. 

The Persons who abe begabded as British Subjects 
IN Eastebn States. 

PART III. §59. The independent coimtries that, in contradistinction 

^^^[ILJ' to states of European civilization, may be roughly designated 

The two Eastern countries, are divisible for international purposes 

classes of 

Eastern into two great classes^. The members of one of these, 
countries, j^j^^^gj^ ghowing a Very varying amount of capacity or of will 
to bring their conduct into harmony with western ideas, are 
all at least sufficiently developed to render the maintenance 
of permanent diplomatic intercourse with them both prac- 
ticable and useful ; some of them, apart from the effects of 
one or two radical differences of social organization, are not 
distinguishable internationally from their European neigh- 
boui's. The other class consists of barbarous communities, 
destitute of almost every mark, other than independence, 
which is characteristic of a true state ; with them treaties 
for specific objects may be made, but no such community of 
ideas with reference to the conception of a state, and to the 
rights and duties springing from it, unites them to civilized 

^ Japan may be left out of consideration. As it is a monogamous coun- 
try, and as exterritorial jorisdietion within it will no donbt before long 
be abolished, there wiU soon be no diiference between it and a European 
sUte. 
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countries, that habitaal intercourse can be kept up with part III. 
them on the basis of a common understanding in these ^^"^' '' 

^ respects. The existence of diplomatic relations in the one 
case, their non-existence in the other, correspond to, and ' 
are symptomatic of, differences between the two groups 
which necessarily modify the position of British subjects 
within them, and even affect the question of what persons 

\..jnake up the aggr^ate of British subjects. It will be con- 
venient therefore to treat of the two classes separately. 

§ 60. In countries which cannot be fully admitted to the General 
community of Western states, because of the unlikeness of §^^£^! 
their social organization to that of the European peoples, ^ !|^® 
it is evident that the list of persons who are British tion of 
subjects can hardly be smaller than that which is else- nation- 
where accepted, and that there may be good reason for^*^^. 
endeavouring to embrace a certain number of individuals 
who would not be regarded as British subjects in Europe 
or America. As a matter of fact the claims of Great 
Britain in Oriental states, although gradually diminishing, 
are still somewhat wider than those which she puts forth 
in the West. Except in so fisur as various enactments 
operate adversely, whoever is a British subject in British 
territory is a British subject in every Eastern state, 
irrespectively of his character by the laws of the country. 
The principle was laid down, and its reason was suggested, 
by Lord Palmerston in 1850. *In Europe,' he said, 
* children bom in England of parents subjects of a foreign 
state would be entitled to be considered as British subjects 
everywhere but in the country to which their parents 
belong, always assuming that the law of that country 
considers children, bom to native subjects while out of the 
country, to be as much native subjects as if they had been 
bom in the country. But though that would be the 
international rule in Europe, yet, considering the different 
and peculiar habits and practices of Asia, it seems to me 
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PABTlILthat, coDsideriBg that all persons bom in British India» 
^"^' '* of whatever parents, are entitled to be regarded as British 
subjects, so far as concerns any privileges and advantages 
which attach to that character within the British dominions, 
it would be fair and right to extend to such persons, even 
in Persia, the benefits of being placed under British pro- 
tection ; and especially if they had resided in British India 
for any time, so as to have been practically domiciled 
therein.' Ten years later Lord John Bussell, in giving 
instructions of like effect to the British minister in Persia, 
pointed out 'the impracticability of following out strictly, 
in relation to Persia or any other Mohammedan power, the 
principles of international law prevailing between Christian 
powers, so far as regards nationality and the right to 
protection^.' To the extent, in other words, that it is 
possible, consistently with the sovereignty of the Eastern 
state, and with British law, to bring persons associated 
with British dominion under the protection of the British 
« Empire, it is right, as it is politic, to do so. The methods 
^ of Oriental administration can nowhere be wholly trusted. 
Persons bom in British territory can therefore be, and 
usually are, protected everywhere, whatever be their parent- 
age, and against even their country of origin. A certain 
amount of discrimination is however shown ; and if they 
behave so as morally to forfeit their right to protection in 
the judgement of the British government, or act in such 
manner as to show that they have elected the nationality 
of their father, they arefnot permitted, if subsequently the 
need arises, to avail themselves of their nationality of 
birth «. 

^ Naturalization Laws Report, 1869, pp. 71-0. 

' By a Turkiflh law of Januaiy 19, 1869, children of Turkish subjects, bom 
without the Ottoman dominions subsequently to that date, were declared 
to be Turkish subjects, ijuestions do not seem to have as yet arisen, but it 
is evident that they might easily arise under this enactment with regard to 
a certain number of British Indian subjects, and subjects of British pro- 



Digitized by 



Google 



BBITISH SUBJECTS IN EASTEBN STATES. 125 

§ 61. From this point British statutes begin to speak. PARTIII. 
The Acts of George IT and Qeorge III ^ stop the descent of ^^^''' 
British nationality at the grandchild of a person bom^^^^^ 
within the British dominions. While therefore, for example, Statutes 
the child of Persian parents, bom during their temporary Orders in 
sojourn in India, and their grandchild in turn, are British ^^h*ire 
subjects, notwithstanding continuous residence in Persia, app^io" 
the great-grandchild ceases to be British, and in the case Acts of 
supposed reverts to a Persian nationality. AGeo^ ^^ 

As the Naturalization Act of 1870 applies to all foreign ni. 
states without reserve, a woman who is a British subject, aLtion 
marrying a subject of an Eastern state, acquires his nation- ^^^ ^^ 
ality, provided that the marriage is valid according to the 
British law which is applicable in the case '. 

For the same reason, where, as in the instance of 
Turkey, an Oriental country possesses a naturalization law, 
a British subject duly naturalized in it loses his British 
national character, and carries with him his wife, and subject 
to the same qualifications as in Europe, his children also. 
Where no naturalization law exists, it would generally be 
difficult for a British subject to divest himself of his 
nationality of origin. A renunciation of allegiance on 
his part, and a declaration that he had become subject 
to an Eastern state, if coupled with express acceptance of 
him by the state, would no doubt be enough, however 
unusual the form might be, to prove an intention on both 

tected states. It must be a question of policy whether such persons shaU 
in the particular case be protected in their country of descent, or whether 
the European rule of not protecting a subject by birth within a state 
which claims him by descent shall be applied. It may be presumed that 
Turkish subjects in India, or in protected countries such as Zanzibar, are 
in the main a somewhat floating mercantile class, and that the birth of 
their children in British territory, or in a British protectorate, would 
often be in a sense accidental. It may, perhaps, be possible to exercise 
a wholesome discrimination between individuals. 

^ 4 Geo. II. c 91 ; and 13 Geo. lU. c 91. 

' Comp. §§ 87>^. 
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126 THE PERSONS WHO ABE BEOABDED AS 

PABTIIL sides, which might reasonably, though not necessarily, 
cHAP^i. ^ respected by Great Britain. But it would evidently 
be required that a transfer of allegiance, effected in so 
irregular a manner, should take place at a time when 
there could be no ground for suspicion that it was made in 
order to escape from obligations or onerous consequences 
of British nationality. Less than this would probably not 
suffice ; and it is certain that no intimacy of association 
with, or length of service under, an Oriental government 
ought to be admitted, in view of the conditions on which 
Europeans frequently undertake employments in the Elast, 
as affording a presumption that a British subject had 
intended to abandon his nationality at an earlier period, 
if a motive of the kind above mentioned were found to 
exist at the time when a claim to have lost British nation- 
ality is set up ^. 
Foreign Under powers given by a succession of Acts *, Orders in 
ti^'Acte. Council have been issued, specifying explicitly as regards 
Turkey with Egypt and Tripoli, Japan, China, Morocco, 
and by implication as regards Persia and Siam, that persons 
naturalized in the British dominions shall be considered 
to be British subjects for all purposes of protection and 
jurisdiction. With reference to this provision it has to 
be remembered that the Orders in Council are incapable of 
overriding the sixth article of the Naturalization Act of 
1870. The naturalized persons therefore who will be 
protected as such in the above countries do not include 



^ Some efforts have been made to escape from the obligations of British 
nationality by claiming to have adopted an Eastern national character ; 
e. g. an English oiBcial, employed by an Oriental government, which has 
no naturalization law, and which had not previously recognized him as 
a subject, endeavoured a few years ago to avoid the consequences of 
a judgement which had been delivered against him in the consular court, 
by setting up a claim to the nationality of the state of which he was an 
oiBcial. 

* These have been consolidated by the Foreign Jurisdiction Act, x89a 
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natives of the country in which the question of protection PART III. 

1 OHAP. I. 

arises \ 

It has also to be remembered that the difficulties, which 
have been already noticed as presenting themselves in 
connexion with colonially naturalized persons in European 
states ^ reappear with additions in Oriental countries. In 
accordance with the practice elsewhere they would no 
doubt be diplomatically protected, except in their country 
of origin, and it is not likely that the right to afford them 
diplomatic protection would be gainsaid. But would they 
be given the protection of the Consular Courts ; would 
their civil disputes, or would criminal charges in which 
they were involved, be withdrawn from the local juris- 
diction; would for example a Dutchman naturalized in 
Australia in circumstances which deprived him of his 
nationality of origin be obliged to submit himself and his 
causes to the territorial laws of Persia or Morocco ? It is 
impossible to suppose the deliberate intention of the legis- 
lature in 1870 to have been to bring about such a result as 
that a European without any other than a British nationality 
should find himself ruled in life, and his property disposed 
of on death, by Mohammedan law. Upon the terms of the 
Act, however, it seems hard to avoid the conclusion that 
this is the situation in which he is placed. 

Some difficulty in making sure of the meaning which is Subjects 
in certain cases to be attached to the term ' British subject,' ^uye^^ 
would be introduced by the varying phraseology of the®***^* 
Orders in Council, were they not controlled by an Act 
of 1876 which declares that for the purposes of the Orders 
in question ' all subjects of the several princes and states in 
India in alliance with Her Majesty residing and being 

^ There is, however, nothing in the Act of 1870 to prevent naturalized 
natives of Turkey with Egypt, or of Persia, Morocco, Tripoli, or Siam from 
receiving protection in their country of origin under a usage which will 
be noticed later, § 66. 

* §9a 
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128 THE PEBS0N8 WHO ABE BEGABDED AS 

PABTIII. in the several dominions comprised in such Orders, axe and 
-JL^' shall be deemed to be, persons enjoying Her Majesty's 
protection therein ^.' In accordance with this Act passports 
are issued to the subjects of native states when they 
proceed on foreign travel ; and when vessels from dutch or 
other maritime states trade to foreign ports they are 
entitled to consular assistance and subjected to consular 
jurisdiction in the same manner as English and Colonial 
vessels. The Act must of course be read into the Chinese 
and Japanese Order, which on its own terms would seem 
to include natives of British India bom in the provinces 
under the direct administration of the crown, and to exclude 
subjects of the protected states. The later Orders are not 
aU identical in their language, but the differences between 
them are of no importance. In the Persia ' and Siam Orders 
* subjects of the several princes and states in India in alliance 
with Her Majesty ' are classed as subjects ; in the Persian 
Coasts and Islands Order and in the Morocco Order 
a British subject is so defined as to exclude them, and they 
are placed under the head of ^British protected persons.' 
As protected persons are in the same position with subjects 
of the crown, and are as fully exempted as they from the 
operation of the local laws, the effect of these Orders is 
identical. The future is now afresh provided for by the 
fifteenth section of the Foreign Jurisdiction Act, 1890, 
which enacts that where in future an Order in Council 
is made, which ' extends to persons enjoying Her Majesty's 

' 39 & 40 Vic o. 46. 

' A difficulty in comprehending the exact scope of this term ' British 
sabject' in the Persian Order is caused by the inclusion under it of 
persons 'enjoying Her Biajesty's protection in so far as Her Majesty has 
jurisdiction in respect of any such person.' Possibly some light may be 
thrown on its meaning by the Morocco Order, which says that a British 
protected person is ' a person properly enjoying Her Majesty's protection 
in Morocco.' This seems to suggest that the persons described may in 
both cases be such as the British government can take under its protection 
consistently with custom and its own laws. 
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protectiozx, that expression shall include all subjects of the part III. 
several princes and states in India.' cb^^. 

§ 62. The identification of British subjects as such is Registra- 
provided for in Eastern countries by a system of registra- BritUh 
tion at the consulates, which in its essentials is everywhere s'*^©^*^- 
the same. Every British subject, as defined in the Orders 
in Council providing for r^pstration, is obliged, if he or 
she be over twenty-one years of age, or if married, or 
a widower or widow, though under that age, to register 
him or herself, under penalty of a fine for failure to do so^ 
within a month after arriving in the country and thence- 
forward once in each year, reckoned from January i. 
Omission to register, unless an excuse satisfactory to 
the British consular officer is ofiered, entails liability to 
nonrecognition as a British subject, and to refusal of 
protection. 

In Turkey, Egypt, and Tripoli, by exception to the above 
regulations, it is not compulsory upon a native Indian 
subject of Great Britain to register himself, but until he 
does so he has not the advantage of the civil or criminal 
jurisdiction exercised by the consul; so that if accused 
of crime he is tried by the local tribunals without the 
support or protection of the consul being afforded ; and he 
-cannot sue in the Consular Court, though he remains 
liable to be sued there. 

It is to be remarked that if a British subject fails or ^ff«<^ of 
refuses to register, he is not exempted from the consular reftisai to 
jurisdiction, even though the consular authorities may have "^ister. 
declined to recognize him, and he may have thus lost the 
advantages of his British national character. The right to 
protection may be forfeited by neglect or misconduct ; but 
there is no correlative immunity from the consequences of 
illegal acts. If a criminal charge is made, or an action is 
brought, against an unregistered person, the Consular Courts 
may impose their jurisdiction. He remains a British 

K 
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130 THE PERSONS WHO ABE BEGABDED AS 

PART III. subject in fact, no new nationality having been acquired, 
— '- * and he cannot escape from the obligations, under which as 
such he lies, by the simple process of repudiating connexion 
with his country. 

It is also to be remarked that exercise of jurisdiction as 

against the individual neither seems to necessitate previous 

registration without his consent, nor to imply recognition 

in itself. In some cases the Order in Council enables the 

consular oflBcer to levy a fine while refusing recognition ; 

in other words, he exercises jurisdiction over a person who 

for protective purposes is not a British subject \ 

impofisi- § 63. In countries of a less civilized type than the least 

Brit^ developed of those which have been under consideration in 

^*^i^!* the foregoing sections, the list of persons who fall into the 

them- category of British subjects is identical with that which has 

their l>^6ii given for Eastern states; but their position in one 

aUty in important respect is widely different. It has been seen 

barbarous that, whatever practical difficulties may intervene, there 

is theoretically no bar to the naturalization of a British 

subject in an Eastern state; in barbarous and wholly 

uncivilized countries it is probably impossible for him to 

divest himself of his British character and to acquire 

a local nationality. The Naturalization Act of 1870 

permitted British subjects to assume the nationality of 

a ' foreign state.' The term ' state ' is not defined ; but it 

must unquestionably be taken to apply only to those 

permanently established independent communities, formed 

with political objects, possessing a definite political 

organization, and guided by a sense of moral obligation 

towards other communities, which are generally denomin- 

^ As nationality and domicil are sometimee confused with one another, 
it may not be superfluous to note that acquisition of an Oriental domicil 
could not release a British subject from the effects of his British nationality, 
even if it be supposed possible for him to acquire such domicil where 
jurisdiction is exercised under an Order in Council, without having 
preyiously obtained local naturalization. 
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ated by the word. It is impoesible to regard an island in ^ART hi. 
the South Sea, or a kingdom in the interior of Africa as — ^ ' 
having the necessary marks of a state, even if they happen 
to be controlled by European adventurers. They are not 
therefore covered by the enactment which provides for 
foreign naturalization ; and a British subject within them 
is incapable of ridding himself of his native allegiance. 
Hot does the fact of recognizing a native government to 
the extent of concluding treaties with it amount to such 
recognition that Great Britain is bound to admit the 
validity of naturalization granted by it. A community 
may be capable of understanding that it ought to adhere 
to a bargain, without being able to comprehend the general 
international responsibilities of a state ; and a country is 
neither obliged, nor can it be asked consistently with its 
duty towards other states, to allow a subject to slip from 
its control without reasonable assurance that he is trans- 
ferred to a state community which will be properly 
responsible for his actions. Hence British subjects remain 
amenable to British laws^ both in respect to person and 
property, notwithstanding any attempted adoption of an 
uncivilized or barbarous nationality, and even though such . 
adoption may be evidenced by letters of naturalization in 
due form \ 

^ Several attempts have been made by BritiBh subjects to free them- 
selves from the control of law by assuming the nationality of an 
irresponsible community. Some cases occurred in Fiji before its 
annexation, and some years later in Samoa, before it received its present 
organization. 
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CHAPTER II. 

PowEEs AND Jurisdiction of the Crown in Eastern 

States. 

part III. § 64. On passing from Europe to the East, a region is 

if* entered in which custom and necessity have set up relations 

Oi^in betweeu Western and Oriental countries differing widely 
growth from anything which now exists among the former group 
suiar^* o^ states. On the one hand are extensive jurisdictional 
inTh" privileges ; on the other are correlative derogations from 
East. sovereignty. Curiously at first sight, though naturally 
enough in reality, seeing what the conditions of life in 
a foreign state were in the middle ages, the consular powers, 
in which these privileges and derogations are embodied, were 
modelled in their earliest forms upon precedents supplied 
by the European nations ; but while in these the authority 
of consuls has shrunk within the modest limits which have 
been already described, in the East it contmuously grew 
and hardened. In early times a consul in a European 
port habitually exercised quasi-judicial fimctions as be- 
tween the merchants of his own country; he, at least 
in some places, composed differences between his own 
people and the local traders, and caused satisfaction to be 
made in cases of injury and even of violence done to the 
latter. Sometimes the powers with which consuls were 
invested appear to have been assumed independently of 
the territorial sovereignty. The Letters Patent given to 
Lorenzo Strozzi, by Richard III in 1485, seem to rest 
rather upon the general usage of nations than upon any 
antecedent grant of privileges from Pisa, where the 
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consalate was to be established; they moreover contain PART III. 
a direct creation of a royal magistracy, and pat under it — '- ' 
not merchants only, but all subjects of the crown in those 
parted When the position of consuls in the Ottoman 
Empire came to be regulated by capitulations, more 
extensive powers were readily accorded than the largest of 
those which had been enjoyed in European countries. To 
the Oriental mind a personal law is more familiar and 
appears more natural than a territorial law. There was no 
difficulty in subjecting Europeans of various nations to the 
jurisdiction of their respective consuls. The decision of all 
differences between persons of the same nationality were 
accordingly left to the consul or the ambassador, and the 
Turkish authorities were forbidden to interfere. But at 
first the consular powers were strictly confined within these 
limits; in mixed suits and in criminal cases the local 
jurisdiction was maintained ; it was merely checked by the 
provision, as a safeguard against arbitrary conduct on the 
part of Turkish judges^ that a consular interpreter should 
always be present during trial and upon judgement being 
given. Insensibly the privileges specifically granted were 
enlarged by custom, until at last in part by continued 
sufferance, in part by treaty confirmatory of custom, they 
reached the dimensions which will be indicated in tlie 
following sections ^ 

^ Bymer's Foedera, zii 970. 

> Britiflh jiiriadietion in the TarkiBh dominionB is originally founded 
upon the Capitulations of 1675, which confirmed and extended preivious 
concessions. Their teims, as aboTe intimated, are quite inadequate of 
themselTes to support the extent of jurisdiction now possessed ; but the 
iSth Art (Hertslet, Treaties and TkriifiB, Turkey, p. 13), placed Great 
Britain on the same footing as that of the most finvoured powers, and 
enabled her to have the advantage of privileges which had been obtained 
by other countries. The article was always interpreted in practice to 
cover a right on the part of Great Britain to have the benefit of any 
definition or enlargement of privileges subsequently obtained by other 
states, and the privileges so acquired were confirmed by the Treaty of the 
Dardanelles of January 5, 1809 (Hertslet, ib. p. 38), in language which 
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PART III. In other Eaatem countries than the Turkish dominions 

JLL jurisdictional privileges have been acquired later; and as 

the circumstances which have induced European states to 

press for immunities on behalf of their subjects in Turkey 

were essentially the same as those which have been met 

with elsewhere, the treaties by which powers have been 

conferred correspond in their main lines, and generally in 

the larger details, with the results which agreement and 

custom have brought about in the Ottoman Empire. 

Protective § 65. Following the same order that has been previously 

"^ adopted in treating of the functions of agents of the 

British crown in foreign countries, protective duties are 

the first to offer themselves for examination. 

Necessarily whatever forms of protection exist in Europe 
must exist also in the East. Less than the amount of 
protective supervision which is needed in countries of the 
same kind and degree of civilization, cannot suffice in 
countries of a civilization different in itself, and, from the 
point of view of the Western nations, of inferior quality. 
In saying this all has been said which for practical purposes 
is required. Whatever protective duties there are which 
go beyond the above range, and are imposed upon British 
agents in Eastern states, take a jurisdictional shape, and 
will be noticed in their jurisdictional aspect 

At the same time it is worth while to remember, in the 



impUes that the benefit had aoomed as of right. The meaning assigned 
to the 18th Artide must therefore be supposed to extend to priyileges 
obtained by any state subsequently, as weU as preyiously, to the Treaty of 
the Dardanelles, and the rights of which Great Britain is thus in possession 
have probably rendered it unneoeesaxy to rely upon custom for the justifi- 
cation of any important practice, though details must of course be greatly 
regulated by usage. ExdusiTe criminal and police jurisdiction, except 
when British subjects alone were concerned, was not secured tiU after the 
Treaty of Adrianople in 1899 (De Martens, Becueil, viii. 147), by which 
Russia, and consequently Great Britain, obtained that their subjects 
< demeureront sous la juridiction et police exclusiTO du ministre et des 
consuls.' 
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interest alike of historical and of theoretical accuracy, how part ill. 
largely the element of protection has determined the extent ^^^^'^' 
to which jurisdiction has been delegated, and how largely The pro- 
it is present in the jurisdiction which is actually exercised, element 
Superficially, when a British consul tries an English ^^^^q' 
prisoner, or adjudicates in a case between two British 
subjects, he is merely the agent of a state to which the 
territorial sovereign has granted authority to enforce the 
duties that are owed by its subjects. In fact, he protects 
those subjects from the operation of unfit or unequal laws, 
and from the danger of corrupt, or biassed, or ignorant 
courts. European states have only troubled themselves to 
obtain, and they only care to preserve, their delegated 
jurisdiction in Oriental countries as a form of their 
protective rights. 

Essential as the protective element is seen to be on 
analysing the facts, it is not of course to be denied that 
the jurisdiction exercised by a British consul is in some- 
thing besides its formal aspect a delegation from the local 
sovereign. It is subjected to the incidents of delegation ; 
that is to say, if there be doubt whether certain powers 
have or have not been conferred by the territorial sovereign, 
the doubt must be solved in his favour. Were custom 
less solid the circumstance might be important. But for 
the purposes at present in hand, considerations of this 
nature are immaterial. Whenever Acts of Parliament or 
Orders in Council exist, they suffice for the English lawyer, 
to whom they must be supposed to communicate the 
unquestionable effect of treaties or of established custom, 
or of the two in combination. Questions as to the right 
interpretation of international treaties or usages can only 
be entertained when their authoritative exponents are mute 
or fail to convey a sense which can be clearly understood. 
From the practical, as well as from the theoretical side 
therefore, the protective element remains, if not the most 
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PABTIIL obvious, yet certainly the most important factor in the 

L powers exercised by the crown in foreign countries. 

Proteeted § 66. A particular kind of protection which used to be 
^holm extensively accorded in certain countries of the East, and 
iR^Vnh which is still given, though more restrictedly, needs separate 
subjects, notice. It does not rest upon the principle of the right 
to protect subjects of the state ; it rests indeed upon no 
principle whatever. It is simply a practice of extending 

(the privileges of subjects to persons who are not subjects, 
and of investing them either temporarily or permanently 

\ with a British character, as against Oriental governments, 

I and to a certain extent for other purposes. The protected 
person is removed from the jurisdiction of the native 

I courts, and is placed under that of the British consular 
courts ; in the more direct modes of protection he shares 
the rights of a natural bom British subject It follows 
from being in this position that not only is he diplomati- 
cally protected, but that for purposes of jurisdiction he 

\ becomes a British subject He is not however wholly 
identified with Great Britain. While to the extent men- 
tioned he is governied by English law, he still retains his 
personal statute. Thus in the case of a Chaldean Catholic 
bom within the Ottoman dominions, who had been taken 
under the protection of the British government, probate 
of his will was granted by the Consular Court at Con- 
stantinople ; but succession to his moveable property was 
held to be regulated by the laws which govem the succes- 
sions in Turkey of his civil society, viz. the Chaldean 
Catholics \ The British courts exercise jurisdiction, but 
administer the law appropriate to the national character 
of the persons concerned. 

Of late years the number of persons for whom responsi- 
bility has been taken in this way, and over whom jurisdiction 
has correctively been exercised has been largely reduced, 

^ Abd-ul-Messih v. Tarra, Law Rep. 13 App. Gases, 431. 
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Formerly it was the habit of every European legation in the PABT IIL 

Eastern states, where the custom existed at all, to scatter .^.-i- ' 

protection &eely; natives of the country as well as 

foreigners were gathered in considerable numbers under 

the ambassadorial wing, and their privileges were con* 

tinned finom father to son. Great Britain at least has in 

this respect completely altered her policy. As a general Persons 

vO whom 

rule protection is freshly given only to persons in the protection 
service of a British consulate, and to their wives and^^^ 
minor children; they and their families moreover cease, 
also as a general rule, to receive protection upon the 
cessation of their employment ; cesaarUe ratione, cesaat $t 
ipm lex. Outside this class the surviving members of the 
miscellaneous crowd upon whom the immunities of British 
subjects were in past times conferred, are the only persons 
withdrawn from the ordinary jurisdiction ; those who have 
once received protection must of course for tHe most part 
continue to receive it, but no addition is lightiy made to 
their number^. 

The countries in which it has been customary to give 
protection to natives of the territory or other persons not 
British subjects, and in which the Orders in Council 
applicable to the several cases contemplate the continued 

* A case in point is that of the deeoendants of Bossian Jews who In 
1849 were placed under the protection of the British consular officers in 
Syria, and who are probably somewhat numerous. Measures haye been 
taken to gradually extinguish claims to protection under this head. 
Persons of certain ages, and registered before certain dates, and the 
chUdren of some of them until the age of twenty or marriage, continue to 
receiye protection ; those who do not fall within the categories indicated 
haye ceased to be protected since 1885, and upon the death of persons now 
protected, the whole class will have passed out of British protection, 
unless the British ambassador shall have seen fit to allow a fresh grant 
in a particular instance. The case is a fiur illustration of the actual 
policy of Great Britain. The old customary right of admitting subjects 
of an Oriental state to the adrantages of British protection is not aban- 
doned; but care is taken that it shaU be used only for special and 
exceptional reasons. 
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PABT III. existence of the class, are the Ottoman dominions^, 
*^^^^' Persia ^ Morocco ^ Muscat *, Tripoli and Siam. It has not 

^ Turkish regulations of the years 1863 and 1865 limit the number of 
dragomans and cavasses in foreign consulates, and, while giving them the 
same rights as persons to whom protection has been granted by a foreign 
power, confine the duration of their immunities to the term of their 
employment (Hertslet, Com. Treaties, zy. 1061). These regulations do 
not of course override the right of the state employing the persons in 
question to grant permanent protection in individual cases. 

So far as treaties rule, Boumania and Bulgaria are still in the 
same position as if they were part of the Ottoman dominions. By the 
Treaty of Berlin (Art. 49) Boumania was given * power to make con- 
ventions to determine the privileges and attributes of consuls in regard 
to protection within the Principality. Existing rights shall remain 
in force so long as they shall not have been modified by the mutual 
consent of the Principality and the parties onoemed.' But it has 
not been found possible to use the power to the extent intended ; and 
nominally, except with some of the powers as regards protection, 
the Capitulations remain in force, so far as they could by the local 
customs be exercised at the date of the treaty. What these customs 
permitted seems to be by no means clear, and between Boumania and 
Great Britain at least, they have in great part dropped into desuetude. 
Great Britain, says H. Djurara (Secretaire G^to^ral du Minist^re des 
AJObires Etrang^res, writing in the Bev. dd Droit Int. xix. iiao), has never 
made any difficulties upon the subject of protection ; and even in disputes 
which unquestionably fall within the cognizance of the Consular Courts, 
suits are frequently taken by consent before the courts of the country. 

The 8th Article of the Treaty of Berlin reserved in Bulgaria ' the immu- 
nities and privileges of foreigners, as well as the rights of consular 
jurisdiction and protection as established by the Capitulations and usages 
... so long as they shall not have been modified with the consent of the 
parties concerned * ; and in Eastern Boumelia they were reserved without 
qualification. In neither of the two provinces of the present Bulgaria 
has any modification of the Capitulations or usages been introduced by 
convention or other agreement. 

' By the Treaty of Paris in 1857, between Great Britain and Persia, 
the former renounced the right of protecting Persian subjects not actually 
in the employment of the British Legation or of the consuls general, 
consuls, &C., subject, however, to the condition that no more general 
protection should be exercised by other powers. Hertslet's Persian 
Treaties, pp. 19, ao. 

' A Convention, to which Great Britain was a party, was signed at 

Madrid, July 3, z88o, between most of the European states and Morocco, 

for the regulation of the practice of protection in the latter country. 

State Papers, Ixxi ^9. 

* By a Convention of May 31, 1839^ it is agreed that subjects of the 
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been the practice to give protection in China and Japan, PART IIL 
and in the Order in Council affecting those countries, no ^ — if' 
mention is made of protected persons ; jurisdiction is 
restricted to British subjects ^. 

§ 67. Questions arising out of double nationality or Double 
of double claim to right of protective jurisdiction may^t^"' 
present themselves with reference both to British sub- 
jects, and to protected persons who, for purposes t>f 
protection and jurisdiction, occupy an identical position 
with them. 

A natural bom subject of Great Britain, for example, In the 



who is also by the law of another state invested with its ^^^1^ 
nationality, may be claimed by either of the two countries, ^^^j^g 
In Europe no difficulty would be likely to make itself felt of Great 
in a third country. Neither state would have any interest 
in opposing the choice of the individual ; he would obtain 
protection from the country of his preference. But so 
soon as jurisdiction is delegated by the territorial state, 
the aspect of the case is changed. The individual by 
placing himself under one jurisdiction rather than another, 
may obtain a personal advantage, to the disadvantage of 
one of the two states to which he may be ascribed, or to 



Sultan of Muscat actually in the aenrioe of any British suhject in his 
dominions, shall have protection as if they were themselTes British 
sabjects ; but it is proyided that if they are convicted of any crime or 
* infraction of the law needing punishment,' they shaU be discharged 
from their British service and handed over to the authorities of the 
Sultan. State Papers, zxviii 108a 

^ €k>mp. §§60 and 6z. 

Although in China and Japan it has been the rule to restrict protection 
and consequently jurisdiction to British subjects, there seem to have 
been exceptional cases, at any rate in the latter country, in which 
protection has been given in peculiar circumstances, and with the consent 
of the Japanese government, to persons who were Japanese in view of 
English law, and in which the persons in question have been registered 
as ' British subjects' under the Order in Council. The proceeding could 
evidently have no effect on nationality, and was merely of the nature of 
an administrative arrangement between the two conntriea. 
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PARTni. the disadvantage of persons who are its subjects. Both 

cHAP^. QQmi^^ jQ^y }m^y^ 1^ strong interest in urging their claim 

to his allegiance. In such circumstances no l^;al solution 

of the difficulty seems possible. In third states the right 

to him of each country is equal to that of the other. There 

is no such reason on either hand for yielding as proffers 

itself when a claim based upon origin is met by a like 

claim strengthened by the presence of the individual on 

the territory of one of the claimants. Unless diplomatic 

arrangement be possible, there is no escape from a flat 

conflict of jurisdiction^. A similar difficulty evidently 

occurs when a person of double nationality is accused of 

crime. 

In the The situation would no doubt be modified if a person 

^^ were claimed by his state of origin or birth, who is only 

^^tt^ British by naturalization or protection. Unless he were 

persons, associated with Great Britain by official employment, it is 

evident that the tie connecting him with his natural state 

is closer and more intimate than that linking him with 

his state of personal choice ; and though theoretically he 

must almost certainly be regarded in the one case, and 

possibly might be looked upon rightly in the other, as 

being entitled from the bare legal point of view to the 

> An exceptional state of things would appear to exist in Morocco^ 
where Spain has a treaty, which seems to have heen admitted to oTerride 
the priTileges granted to other countries ; so that if a native of Gibraltar, 
bom of Spanish parents, and therefore haying a double nationality, be 
claimed as Spanish, his British character cannot be adyersely asserted. 
The case is a curious one, and not essily explicable. The treaties between 
Great Britain and Morocco of 1798 and 1760 (De Martens, Becueil, Supp. i. 
i8a and Rec. i. 4a) remove British subjects from the ordinary jurisdiction 
of the country ; and the earliest treaty between Morocco and Spain 
appears to have been concluded in 1767 (Riquelme, Elem. de Dereeho 
Publico Internacional, i. 393). It is unintelligible, whatever be the 
terms of a treaty between two foreign powers, concluded without 
the privity of Great Britain, that it should be held to deprive a person 
claimed as a British subject of advantages previously conceded to Briiisfa 
subjects. 
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protection of Great Britain in a third state even against past hi. 
his country of origin, and as being as much subject to °°^''' "' 
her jurisdiction as to that of the latter, it is highly im- 
probable, save in very exceptional cases, that his British 
character would be contentiously supported or insisted on. 
Although the Naturalization Act of 1870 is satisfied with 
declaring that a naturalized foreigner shall not be deemed 
to be a British subject in his former state unless he has 
ceased to be its subject, the spirit of the enactment 
obviously is that acquired nationality has a lower claim 
to recognition than nationality of origin. The object of 
protection, on its part, as given to persons who are not 
British subjects, is to secure them against the risks 
incident to ordinary Eastern administration; it has no 
reference to the circumstances of European nationality. 
There are however some occasions on which the right of 
granting protection in an Eastern country might be valuable, 
and might be legitimately used adversely to a European 
power. It is not possible to naturalize a foreigner resident 
abroad, were it even desirable to do so ; it would be unde- 
sirable to accord too freely the privileges of denization ; 
unless protection were at least understood to withdraw 
persons, while employed in the British service, from the 
jurisdiction of a government claiming them, a state of 
things would be set up which, though affecting almost 
entirely persons in very subordinate employment, might 
nevertheless be inconvenient and disagreeable. 

§ 68. It may be worth while to notice the limitations Protection 
upon an outlying instance of protection temporarily mem^S* 
accorded to persons, not on their own account, but because ^^?^" ^' 
of their association with British property. Persons forming yesaels. 
part of the crew of a British vessel, whatever may be their 
nationality, are protected while in an Oriental port, not 
merely to the point up to which the customs of Europe allow 
\ members of a crew to be subjected to British jurisdiction, 
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PARTIIL but to the full range, whether with respect to acts done on 
^^^^'^' the vessel or on shore, that merely protective jurisdiction 
stretches in an Eastern state. Punitive jurisdiction does 
not however go with protective jurisdiction in this 
instance. British courts can only exercise criminal juris- 
diction over British subjects, and persons to whom the 
privil^es of subjects have been regularly extended ; they 
consequently have no power to try a foreign seaman 
belonging to a British ship for any offence committed 
within or without the territorial jurisdiction* He must be 
handed over to the consular authority of the nation of 
which he is a subject \ 

^ In time of war, or if a European power has no agents of its own in 
an Eastern country, its subjects are sometimes placed temporarily or 
permanently under the protection of another European state. Some 
uncertainty seems to exist as to the effect of this arrangement; and 
different powers appear to have taken different Tiews upon the matter. 
In one instance some foreigners haying been placed under the protection 
of Great Britain in a district where their country had no consul, an 
action was brought against one of them in the British Consular Court 
His ambassador at Constantinople objected to the exercise of jurisdiction,, 
contending that though the national interests had been placed under 
British protection, the intention of the measure was only that protection 
should be afforded against the local authorities. On another occasion 
a British subject and a foreigner, both of whom were Protestants, wished 
to be married at a British Legation. The interests of the state to 
which the foreigner belonged were at the time in charge of a third 
power, the minister accredited by which was doubtful as to the right 
course to pursue. On the question being referred to the government of the 
state to which the foreign party to the intended marriage was subject, 
it was decided that the third power had taken over charge of the national 
interests for all purposes, and that therefore the parties must be married 
at its legation, and according to the forms prescribed by its law. 

The views of different governments being so markedly different from 
one another, it would be well that inquiry should be made, before 
consenting to accept charge of foreign subjects in the East, in what 
position it is intended that they shall be placed ; and if it could be done 
consistently with comity, it might be judicious to refuse to undertake 
the office of protection unless jurisdiction were permitted. A British 
consul would find himself in an embarrassing situation relatively to the 
local authorities, if while pushing claims on behalf of one foreigner, or 
while shielding him from wrong, he were obliged to confess that he was 
totally unable to punish the crime of another person of the same nation* 
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§ 69. In addition to the right of protecting British sub- PART ill. 

jects and other persons in a general manner, which has been ^^^' '' 

discussed in the foregoing sections, Great Britain possesses Special 

_ ^ r ./• . .1 1.1^1 protective 

in some Eastern states specific privileges which have been priyileges, 

yielded to her in order that her subjects and other persons 

under her protection shall not be exposed to illtreatment 

or injustice at the hands of the local authorities. 

In some countries a certain degree of protection is for- in respect 

mally conceded to things and places as well as to persons, and ships. 

In the Ottoman Empire, and in the territories to which 

the Capitulations extend, the local police are forbidden to 

enter by force a house inhabited by a British subject 

without giving notice to the ambassador or consul, if 

either be within reach, so that an agent of the British 

government may be present to see that no irregularity 

is committed^ ; where a criminal is caught flagrante delicto^ 

or necessity of some kind interferes with previous notice, 

a consul must be made acquainted with the fact of arrest 

within four and twenty hours after its occurrence. In 

Persia formal authorization from the minister or consul 

is required^. Ships and their boats are assimilated to 

houses. No arrest for example can be made on board 

a British vessel in Turkish waters by Turkish officials 

without the presence or sanction of a British consult 

The treaties with China and Corea secure a larger 

immunity than that stipulated in Turkey. By the former 

it is implied that in no circumstances can Chinese officials 

ality, or to aiford the civil Justice of his court against him. The practical 
result of refusal on the part of a foreign power to submit its subjects to 
British jurisdiction would be to withdraw them from the operation of all 
jurisdiction. 

^ Protocol of July aS, 1868 ; Hertslet, Com. Treaties, xii. xaiz. 

' Treaty of Tourkmantchai, between Russia and Fsersia, iSaS, Hertslet's 
Persian Treaties, p. 197. 

* When it is desired to arrest the subject of a third power on board 
a British yessel, it is believed to be the practice to give notice to the 
consul of the power in question before the arrest is permitted. 
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PABTIII. enter the houses or the vessels of British subjects at the 

L ' open ports ; and by the latter it is expressly stated that no 

Corean officer shall do so without consent of the British 
consular authorities^. By the Morocco and Siam Orders 
in Council and by the Africa Order in Council^ 1890, 
except probably within the Congo Free State \ the British 
crown is declared to possess identical powers and juris- 
diction over the property of its subjects on land and over 
their vessels in Moroccan and Siamese waters with those 
which it has with respect to British subjects themselves ; 
it may therefore be assumed that usage and sufferance 
in these cases free the houses and ships of British subjects 
from all interference on the part of the local authorities as 
fully as their persons are freed from the local jurisdiction'. 

* Treaty of Tientsin, June 96, 1858, Art. ai, and Treaty of Hanyang, 
Not. fl6, 1883, Art. 3 ; Hertalet's Commercial Treaties, zi. 90 ; State Papers, 
Izziy. 86, 93. The Chinese treaty only directly contemplates immunity 
from search for Chinese offenders ; immunity for other purposes is an 
inference aforthri. As the article of the treaty applies only to the open 
ports, it is possible that the houses of British subjects in the interior may 
be liable to invasion by the Chinese authorities. 

* By the Convention of December z6, 1884, between Great Britain and 
the King of the Belgians, it is agreed that British consular officers shaU 
exercise ezdusiTe jurisdiction over British subjects and their property, 
but it is expressly said that the latter are not relieved from the obligation 
to observe the laws of the Free State applicable to foreigners ; it is simply 
provided that infractions are to be justiciable only by a British Consular 
Court. This does not seem to exclude the possibility of police action by 
the local authorities. 

* By the treaty with Siam, the British consul is bound to apprehend, 
and on conviction to punish, British subjects who commit any grave 
infractions of the laws, or who have injured * Siamese subjects, their 
persons, houses, properiy or premises of any kind ' ; by that with Corea 
the consul is bound to arrest Corean subjects charged with crimes who 
have taken refuge in the houses or ships of British subjects. These 
provisions are merely a partial embodiment of a duty which is correlative 
to the privileges and immunities enjoyed by Great Britain. To the 
extent that British subjects, and their houses or ships, are withdrawn 
from the native jurisdiction, the British government is under a moral 
obligation to make such regulations, and take such measures, as will 
prevent the territorial state or its subjects from suffering wrong through 
the existence of the privileges that it has conceded. 



Digitized by 



Google 



OfiOWN IN EASTERN STATES. 145 

In other eases Treaties and Orders in Council are alike PABT ill. 
mute upon the point ; but it is in the highest degree — '- ' 
unlikely that the native authorities in Muscat or on the 
Persian coasts and islands would endeavour to assert 
jurisdiction in any manner ovei* a British house or ship. 

The significance of this privilege must not however be 
exaggerated. It constitutes a safeguard; it does not 
confer an immunity. It is not intended that asylum shall 
be afforded to persons who have violated the ordinary 
territorial law. The usual course seems to be — ^making 
allowance perhaps for some variation of custom in places 
of inferior civilization — always to permit the arrest of 
persons accused by the competent local authorities of having 
committed a specific offence against the law. After arrest 
they are either retained by the authorities if territorial 
subjects, or are handed over, if British or other foreign 
subjects, to the appropriate consular jurisdiction. 

At the same time it is not to be forgotten that in 
Oriental countries the administration of law tends to 
confuse itself with executive measures which are often 
arbitrary and oppressive, and which it may be neither just 
nor politic to sanction. It would be highly inexpedient 
that a certain margin of indefiniteness, favourable to the 
Western state, should not, where possible, surround the 
application of its rights. In the East questions of law and 
policy melt into one another ; and it would not be well 
to allow a too rigid interpretation of the conventional 
or customary rights of the British crown to narrow its 
powers, or to give the local government an opportunity 
of gradually restricting them. The usual course adopted 
where territorial subjects are the accused persons, may 
not be that which policy will dictate, or which is absolutely 
needful in law, when the alleged offences are of a certain 
character, or when the motives for arrest are open to 
suspicion. It is difficult to reclaim a person who has once 

L 
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PARTIII. been surrendered; it may be posaible altogether to avoid 
^^f^^' surrender if delay is interposed until diplomacy has had 
time to act 

inraspect By some treaties, precautions of more or less value 

^ are taken that cases triable by the local courts shall be 

conducted without patent injustice, or that at least the 
consul shall have a knowledge of what takes place which 
will enable him if necessary to cause diplomatic repre- 
sentations to be made. The Corean treaty provides that 
'in all cases, whether civil or criminal, tried in Corean 
courts, a properly authorized British official shall be 
allowed to attend the hearing and shall be treated with 
the courtesy due to his position. He shall be allowed, 
whenever he thinks necessary, to call, examine^ and cross- 
examine witnesses, and to protest against the proceedings 
or decision.' In Siam the British consul is at liberty to 
attend at, and listen to, the investigation of the case ; and 
copies of the proceedings are to be furnished from time to 
time, whenever desired, until the case is concluded^. In 
Morocco the governor of the town or district, or the kadi, 
judges all criminal and civil cases in which a Moorish 
subject is the accused or the defendant, but the British 
consul general or his deputy has a right to be present 
in court during the whole trial '. In like manner in 
Turkey, and the countries subject to the Capitulations, 
* the judge shall not hear nor decide ' cases in which he has 
jurisdiction * until the ambassador, consul, or interpreter 
shall be present^.' 

Scope and § 70. On approaching the jurisdictional powers of the 

^ Commercial Agreement of May 13, 1856, Hertslet, Com. Treaties, x. 567. 

' Treaty of December 9, 1856, Art. 9, Hertslet. Com. Treaties, x. 907. In 
civil cases there is an appeal to the British Charge d'Affiiires and Consul 
General, and by the defendant to the Moorish Commissioner for Foreign 
Aifairs. 

' Art. 34 of the Capitulations as confirmed by the Treaty of the Darda- 
neUes of January 5, 1809 ; Hertslet, Com. Treaties, ii. 35a. 
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BritiBh crown in Eastern states they are seen to divide PART ill. 

themselves into heads which correspond with the persons — 1 ' 

aflfected, with the laws which are applied, and with the?"*^??* 

** junsdio- 

machinery for the application of law. tion. 

The first head offers little difficulty, and may be quickly Ezdusive 
dismissed. It is everywhere conceded that the British tion when 
Consular Courts shall judge in both civil and criminal ^bj€«te 
matters whei*e British subjects alone are concerned ^ It are alone 

oonoemed. 

^ There is an important ezoeptional case in Turkey, where foreigners, 
including British subjects, are assimilated to Ottoman subjects whenever 
the ownership of real property is concerned, and are solely amenable to 
the Ottoman civU courts, eyen when both parties to a case are British ; 
reservation only being made of the immunities attached to their persons 
and their personal property as prescribed by the treaties. (Protocol 
relative to the admission of British subjects in Turkey to the right of 
holding real property of July 98, 1868. Hertslet, Com. Treaties, xx. 1914.) 
In this instance conflicting claims of juriBdiction have arisen. The 
Ottoman government has claimed on behalf of the Turkish courts that 
disputes between landlord and tenant in relation to rent, or damages 
arising out of contract with reference to land, fall under their exclusive 
competence. The view of the British government, and, it is believed, of 
the European governments in general, is that the jurisdiction of the 
Turkish tribunals is confined to questions regarding the title to the land 
itself or the right to its possession or occupation. It has been decided on 
appeal from the Supreme Consular Court at Constantinople (Abbott v. 
Abbott, L. R 6 P. C. aao) that an order made by that court for the sale 
by a receiver in a partnership suit of lands, held by the partner in the 
name of a Turkish subject, was valid. ^Aforiiori it would seem that an 
order for sale of lands held by British subjects in their own name would 
be valid.' Tarring, British Consular Jurisdiction in the East, p. 9a. See 
also Pitts «. La-Fontaine, L. R. v. App. Cases, 564. 

By the convention signed at Madrid in July 1880 (State Papers^ Ixxi. 639) 
between Morocco and Great Britain and other powers, the right of all 
foreigners to hold real property was recognized. It was provided by this 
convention that any question, which might occur respecting such right 
should be decided ' according to Moorish law,' and the proviso has been 
interpreted to mean that all questions relating to the title and tenure of 
real property shaU be heard and determined not only according to 
Moorish law, but in a Moorish court, whoever the parties in the case 
maybe. 

There is also a slight exception in Egypt, incidentally consequent upon 
the existence of the international tribunals. Certain criminal acts done 
by British subjects against British judges or British jurymen, and police 
offences, are or can be dealt with by the tribunala Comp. note, p. 159. 

L 2 
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PART III. 18 admitted almost as imiveTsally in principle that where 

^^^^Lf' a British subject on the one hand, and a native of the 

Juriadic- territory or a subject of a third power on the other, are 

mixed concemed, the proper forum is that of the party against 

cases. ^ '^hom pursuit is directed, so that in criminal cases the 

offender is tried by his own courts, and in civil matters 

^_ the action is brought in the court of the defendant. 

That cases involving none but British subjects, and no 

interests other than British interests, should be judged 

solely by British courts follows almost inevitably from 

a recognition of the fact that Eastern conceptions of law 

differ too widely from those of the West to render it possible 

to subordinate persons belonging to the nations of European 

civilization to the full local jurisdiction ; and if the subjects 

of a European state will settle their quarrels among 

themselves, and punish their own crimes efficiently, the 

Eastern state has no adequate motive for exercising in any 

point an authority which it has already surrendered in 

"^ principle. That in mixed cases the court of jurisdiction 

should be the court of the defendant is at least natural. 

An accused person is taken to be innocent until he is 

shown to be guilty; the allegations in an action have 

to be proved against the defendant. As between the 

territorial state and a foreign country, the former can no 

more be expected to abandon subjects presumably guiltless 

of wrong doing to a law of alien ideas and foreign in 

administration, than the European state can be supposed 

willing to hand over its members to the laws and the 

courts of the East. As between two foreign countries^ 

since the territorial law is acceptable to neither, and 

the territorial state is disinterested, the consideration 

that wrong doing has to be proved again operates, and 

preference is given to the courts of the person against 

whom proceedings are taken. 

Ground of §71. It has been mentioned that the British Consular 
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Courts have everywhere Bole jurisdiction in both civil PART III. 
and criminal matters where British subjects alone are ^^'^ 
concerned. It might be expected that this delegation i^nsdic- 
would in all cases be made by treaty. But it is not so. between 
The powers exercised by Great Britain are expressly given B^m 
by treaty with Morocco, the Congo Free State, Madagascar, ^^,^^^ 
Siam, China, Corea, and Japan^. With Persia there is no Eastern 
treaty in which the question of jurisdiction is touched 
directly ; but by that of March 4, 1857, the most favoured 
nation treatment was obtained, and as France and Russia 
had previously secured jurisdiction, both civil and criminal, 
over their own subjects, identical advantages are now 
enjoyed by Qreat Britain^. So far then Qreat Britain rests 
safely upon treaty. But in the large range of territories 
which are subject to the Turkish capitulations, and in the 
exceptional instance of Muscat, the treaties in force convey 
no more than civil jurisdiction* Criminal jurisdiction is 
founded upon custom only. Nevertheless as between the 
Levant Company and the Ottoman Empire, whilst the 
former existed, and after its dissolution as between Qreat 
Britain and the Empire, the ground was firm and undis* 
pnted; but until legislation took place questions as to 
whether it was open to the crown to exercise jurisdiction, 
and as to the extent to which usage and sufferance had 
placed jurisdiction in its hands, might have given rise 
to grave legal difficulties in relation to its own subjects \ 

^ No reference ia made by name in the treaty with Japan to British 
subjects who commit crimes against their feUow subjects. Jurisdiction over 
them is obtained by the provision that ' British subjects who may commit 
any crime against Japanese subjects or the subjects or citizens of any other 
country, shall be tried and punished by the consul or other public 
functionary, authorized thereto, according to the laws of Great Britain.' 

' Hertslet's Persian Treaties, pp. 19, 8a, laS, and 199. 

* By a charter of James I, confirmed by Charles II, and recognized by 
▼arious Acts of Parliament, the Leyant Company was invested with 
a general power of making bye-laws, and appointing consuls with judicial 
and regulatory Amotions. It did not reoeiTe power to exercise either 
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between 

Great 

Britain 

and its 

subjects. 



PABT m. A series of Foreign Jurisdiction Acts, and the Orders in 
^^°^' ^' Council authorized by them, have now cleared away all 
possibility of doubt, and have settled the jurisdiction in 
this respect also upon a soUd foundation. 

At the same time, though the foundation is solid, it 
cannot be assumed that the superstructure wiU always 
be adequate in its details. Difficulties may present them- 
selves in the construction of the Acts and Orders. The 
Foreign Jurisdiction Act of 1890 therefore provides means 
for determining what the true extent of any jurisdiction 
shall be held to be. ' If in any proceeding, civil or criminal, 
in a court in Her Majesty's dominions or held under the 
authority of Her Majesty^ any question arises as to the 
existence or extent of any jurisdiction of Her Majesty 
in a foreign country a Secretary of State shall, on the 
application of the court, send to the court within a reason- 
able time his decision on the question, and his decision 
shall for the purposes of the proceeding be final K* Usually 
it is for a court to itself determine the scope of its juris- 
diction, subject to such appeal or revision by a higher 
court as may be provided ; and it is to be presumed that 



criminal jarisdiotion, properly so called, or civil jurisdiction in mixed 
suits ; these branches of jurisdiction were probably not pretended to in 
those times, and were of subsequent and gradual acquisition ; usage and 
sufferance confirmed them. When the Company ceased to exist in 18^5 
a new state of things arose. A necessity presented itself of testing the 
powers Tested in the consuls by the recognized principles of the Consti- 
tution, which had not been felt while the authority of the Company 
stood between the crown and its snl^ects in the countries of the Levant 
In i8a6 the Law Officers threw the doubts, of which mention has been 
made, upon the legality of the general powers of fine and imprisonment, 
and of the power in certain cases of sending back His Majesty's subjects 
to this country, which had previously been thought to be possessed by 
the consuls ; it became necessary to relieve the latter from the incon- 
venience and danger of their situation ; and in 1836 an Act was passed, 
followed in 1843 by the more efficient Foreign Jurisdiction Act of that 
date, and later by various Amending Acts, which have all been now 
consolidated in the Foreign Jurisdiction Act of 1890. 
* Sect, iv. 
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in this instance it is not intended to deprive the courts PART in. 

of all power in this respect The somewhat imperative ^^^^^ 

language of the section is so far modified by the words, 

^on the application of the court/ as to render it probable 

that a certain discretion is meant to be left, and that 

in spite of the use of the phrase *any question,' they are 

only required to apply to the Secretary of State when 

doubts occur as to the intention of the Act or Orders, 

as to whether a customary practice is authoritative^ as to 

the compatibility of an Order in Council with a treaty, or as 

to the relation of a treaty to usage, which they do not 

feel themselves competent to solve upon the knowledge 

at their command^. 

British subjects in ordinary civil employment under the British 

' It has been suggested (Piggott, Exterritoriality, p. 58) that to interfere 
with the capacity of a court to determine the limits of its own jurisdiction 
is so Yery unusual a proceeding that the 4th section of the Act ought 
to be construed as excluding reference to a Secretary of State upon such 
a matter as the compatibility of an Order in Council with a treaty, and 
as bearing only upon questions of simple fact ; such, for example, as were 
referred in Hanrey v. Fitzpatrick (33 Law Journal Bep. Chancery, 564, 
cited adloc), in which a question was put by the court to the Secretary 
of State for the Colonies, ' whether Her Majesty has at any time exercised 
any jurisdiction with respect to the administration of personal estates of 
persons dying intestate in Cape Coast Town ; and if so, to what extent and 
in what manner and through what court or officer such jurisdiction has 
been exercised.' In support of this contention are adduced the language 
of the Act of 1843, which treats the answer of the Secretary of State as 
material for the ' due determination of the issue or question/ and a state- 
ment of the Attomey-Qeneral in the House of Commons that the Bill 
introduced in 1890 made no changes in the law. Notwithstanding the 
latter taatj which moreover does not seem to be incapable of explanation, 
it is hard to see why the language of the Act should have been dianged 
if no change were intended in the effect of a reference to the Secretary 
of State ; and it is easy to understand that reasons of policy may have 
rendered an alteration desirable. To give to the Secretary of State, when 
appealed to, the power of authoritatively determining the ' existence or 
extent' of jurisdiction in an Oriental country, may afford him the oppor- 
tunity of avoiding an inconvenient conflict of jurisdictional claims, and 
may also enable him to prevent the views of the various Consular Courts 
from graduaUy becoming divergent from each other, and so giving rise to 
differing practice in identical circumstances. 
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govemmeiit of an Eafitem state remain in principle under the 
jurisdiction of the British courts; but when the employment, 
though civil, is such that the persons engaged in it are placed 
under disciplinary rules, it would manifestly be unwise, 
and indeed unfair, to insist upon taking jurisdiction out of 
the hands of the native authorities in respect of breaches of 
those rules ; and when the employment is military or naval 
the necessary conditions of service are such that persons 
entering it must be supposed to submit themselves volun- 
tarily to the territorial authorities. Without saying that there 
are no circumstances in which it would be proper for British 
jurisdiction to be asserted, it is at least evident that the cir- 
cumstances would be rare and exceptional in their nature. 

§ 72. In criminal cases in which the accused person 
is a British subject, while the other person concerned is 
a territorial subject or other foreigner, the almost universal 
rule is that exclusive jurisdiction shall be exercised by the 
British courts. This for instance is the case in Egypt ^. 



^ Although Egypt is a part of the Ottoman Empire, and is therefore 
nominally affected by the Capitulations and by Turkish laws, yarioua 
circumstances, amongst others the impossibility of having recourse to the 
Porte in the more serious cases, whether criminal or civil, has long 
caused both sources of authority to be displaced by customary practices 
differing from those existing in Turkey. In a report on judicial reform, 
presented by Nubar Pasha to the Khedive in 1867, it could be accurately 
said, ^ de ces capitulations, il n'eziste plus que le nom ; elles ont 6i& 
remplac^es par une l^lslation coutumidre arbitraire, r^sultat du caractdre 
. de chaque chef d'agenoe, l^slation bas^ sur des ant^c^ents plus ou 
moins abusifs, que la force des choses, la pression d*un o&t^ le dteir 
de faciliter T^tabliseement des strangers de I'autre, ont introduite en 
J^gypte.* Quoted by Lawrence, Commentaire sur les £l4ments du Droit 
International, iv. 183. 

In respect of criminal cases in which British subjects are the accused 
persons, usage in Egypt has arrived by another road at the point where 
practice in Turkey would be if the treaties were ftdly carried out (see 
notes, pp. las and 153). 

A quasi exception exists through the possession, by the International 
Tribunals organized under the R^lement d'Oiganisation Judiciaire of 
1874, of jurisdiction in respect of < contraventions de simple poUce,' and 
of ' crimes et d^lits commis directement centre les magistrats, les jorto et 
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China, Japan, the Congo State, Morocco, Madagascar, and PART ill. 
Muscat^. In Corea, while the jurisdiction is not disturbed, — L^' 
it is provided that a Corean official may be present at 
the trial, with power to call, examine, and cross-examine 
witnesses, and to protest against the proceedings or decision. ^ 

In the Ottoman dominions, criminal charges brought 
by a Turkish subject against a British subject are as 
a matter of practice submitted to the Turkish tribunals. 
'But the presence of a dragoman from the British con- 
sulate is necessary to the validity of the proceedings ; and 
(in Constantinople at least) if he refuses to sign the 
sentence^ it can only be carried into effect after negotiations 
between the higher authorities';' the criminal is in all 

officiers de justice doBTribunaux Egyptiens dans rezercioe ou k Toooasion 
de rezeroioe de leurs fonctions ; oommis direotement oontre rez^cution 
dee sentences et des mandats de justice des mdmes Tribunaux ; imputes 
aux juges, jur^ et officiers de justice des Tribunaux oomme oommis dans 
Texercice de leurs fonctions ou par suite d'un abus de ces fonctions' 
(Hertslet, Com. Treaties, xiy. 310, 311). The International Tribunals are 
not Cgyptian courts, but courts established, under international sanction, 
by agreement between Egypt and the body of ciyilized nations having 
interests in the country, for the purpose of taking cognizance of civU cases 
between persons of different nationalities. Their criminal jurisdiction is 
incidental, and in the main merely self-protective. 

^ The exceptional provision contained in the Africa Order, 1889 (Art. 
17), that crimes and offences affecting natives of Africa or other foreigners, 
committed by British subjects or protected persons, shall with the consent 
of snch natives or foreigners, be punishable as if they were committed 
against British subjects, must presumably have been inserted because the 
Order does, or may, extend to places where no treaty confers jurisdiction, 
and where no sufficient usage justifies the British government in assuming 
jurisdiction. In such places justice can be offered ; it cannot be imposed. 
The Congo State and Madagascar, however, which are the only territories 
falling within the scope of the present chapter that are affected by the 
Order, are excepted from it in this particular by their treaties with 
Great Britain. 

' Tarring, British Consular Jurisdiction in the East, p. 91. Notwith- 
standing the actual practice, it may be worth while to repeat, what has 
already been stated in a previous note, that though the Capitulations, 
in the countries to which they extend, only themselves cover crimes 
perpetrated by one British subject upon another, an article of the 
Treaty of the BardaneUes obtains for Great Britain the benefit of the 
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PART III. cases handed over to the British authorities to undergo his 
^^"^•^' punishment. Charges brought by foreigners other than 
Turkish subjects are adjudicated upon in the British courts. 
In Persia crimes and offences committed by one British 
subject against a Persian subject or a foreigner are tried 
by a Persian judge in presence of a British consular 
official ^. 
Police § 73. In intimate connexion with criminal jurisdiction is 

the police power of arrest. No Oriental states have sur- 
rendered the right of apprehending persons accused of crime 
or minor offences, and it is obvious that in none would it 
be possible to for^o the right in practice. British subjects 
and protected persons can therefore be arrested by the local 
authorities^ subject to the safeguards which have been 

Treaty of Adrianople between Russia and Turkey, and consequently 
secures in the amplest manner that her subjects 'demeureront sous la 
juridlction et pK>lioe exclusive du Mlnistre et des consuls.' A later 
treaty of the year 1839, between Belgium and Turkey (de Martens, 
KouY. Bee. xvi. 961), and another of the same year between the Porte 
and the Hanseatic towns (ib. 888), stipulate in practically identical 
terms that Belgian or Hanseatic subjects 'yaquant honndtement et 
paisiblement k leurs occupations ou k leur commerce, ne pourront jamais 
6tre arrdtds ni molests par les autoiitte locales ; mais en cas de crime 
ou de d^lit, Taffiiire sera remise It leur ministre, charge d'affaires, on 
consul ou yioe-consul ; les accuses seront jng^s par lui et punis suiTant 
I'usage observe It regard des Francs.' 

^ By the most favoured nation clause, upon the Russo- Persian Treaty of 
x8fl8. Hertslet, Persian Treaties, p. 199. 

It may be useftil to note, though no question of British jurisdiction is 
involved, that in criminal cases where the accused person is a native of 
the territory, or a foreigner belonging to a third power, the principle that 
an accused person must be judged by the laws of his territory almost 
universally holds. It is not derogated from in Morocco by the provision 
that the British consul general or his deputy shaU be allowed to be 
present during the trial of the case, that being a safeguard for due render 
of justice, which is based upon the right of protection ; nor in Muscat by 
the accidental fact that, as no subjects of European states are settled 
there, the only consul, other than the British consul, who has estab- 
lished his right of jurisdiction over persons of his own nationality is the 
American. The only real exception is in China, where in Shanghai there 
is a mixed court, presided over by a Chinese magistrate assisted by 
a British consular official. 
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mentioned in a previous section as being provided in some PART III. 

countries against oppressive action on the part of those 1 ' 

authorities. At the same time British consular officers 
have a concurrent power ; they are even, as has been seen, 
under a treaty obligation in some cases to exercise it. In 
addition they are furnished by English legislation with the 
means of laying hands upon persons accused of olBPences of 
a certain gravity who have escaped into a British posses- 
sion or into any place in which British extraterritorial 
jurisdiction exists. The Foreign Jurisdiction Act of 1890 
enables the Queen in Council to extend the operation of 
the Fugitive Offenders Act^ to any country in which the 
crown has such jurisdiction ; and the latter has accordingly 
been applied with some necessary modifications within the 
spheres of the various Orders in Council K 

§ 74. Practice in civil cases is &r £rom being so Gmi jaria- 
uniform as is practice in criminal matters. It is com- mixed^ ^ 
pulsory by treaty in Morocco, the Congo State, Muscat, 
Corea^ and Siam^ that a native shall bring his suit 

* 44 & 45 Vict. c. 69. 
' On at least one occasion a practical difficulty is belieyed to have 

declared itself in connexion with the functions of police, which was not 
without importance in itself, and which was of tuc reaching interest^ 
because, while it could only be solved in one way, the solution which it 
might have received was susceptible of general application. An Eastern 
state was anxious that certain police regulations should be enforced by 
the Consular Courts within its territory. It was met in the case of 
Great Britain by the incapacity of British Consular Courts to administer 
any but British laws ; they cotdd not be made auxiliary to the local 
courts for the purpose of administering local law. It was however 
possible for the competent British authority to issue identical regulations 
binding on British subjects ; and it is to be presumed that this would have 
been done, had not coUateral circumstances prevented an arrangement 
of which acceptance of the proposed police laws would have been a part. 

* Corean officials have the same rights in civil that they have in 
criminal cases. 

* The Siamese authorities are at liberty ' to attend at the investigation 
of the esse ; and copies of the proceedings vnU be fumiBhed from time 
to time ' of them. 

By the Order in Council 'wrongs, and breaches of contracts affecting 
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PARTIIL against a British subject in the British Consular Court. 

^^^^^' Somewhat curiously the Orders in Council do not always 
take the full powers the assumption of which the treaties 
would allow. By the Africa Order in Council, 1889, which 

Congo extends to the Congo State, foreigners, among whom are 
' included subjects of that state, are permitted to ' institute or 
take a suit or proceeding of a civil nature against a British 
subject,' provided that *the foreigner (i) first files in the 
court his consent to the jurisdiction of the court, and 
(ii) also, if required by the court, obtains and files a certificate 
in writing from a competent authority of his own govern- 
ment to the effect that no objection is made by that 
government to the foreigner submitting the particular cause 
or matter to the jurisdiction of the court ; and (iii) also, if 
required by the court, gives security to the satisfaction of 
the court, to such reasonable amount as the court directs, 
by deposit of money or otherwise, to pay fees, costs . . . and 
expenses, and to abide by and perform the decision to bo 
given by the court or on appeal.' It may probably be 
assumed without undue rashness that the second of these 
requirements contemplates only foreigners who are not 

the property or rights of natives of Siam, committed by persons sabject to 
this Order, are cognizable under the proyisions of this Order, with the 
consent of such natives.' The intention of this clause is not evident. 
The power of entertaining a suit takes with it as of course, either the 
power of giving eilect to the judgment given, or the right of demanding 
that the territorial authority shall enforce it. The treaty suffices ; consent 
by the individual is superfluous. 

It may be noted here that in the remoter parts of Siam, viz. Ghiengmai, 
Lakon, and Lampoonchi, Siamese judges may exercise civil and criminal 
jurisdiction between British subjects or between British and Siamese 
subjects, but the British consul or vice-consul is entitled to be present, to 
be furnished with copies of the proceedings, and to make suggestions to 
the judge in the interests of justice, and at any time before judgement to 
signify his desire to the judge in writing that any case in which both 
parties are British subjects, or the accused or defendant is a British 
subject, be transferred for adjudication to the British Consular Court at 
Chiengmai ; whereupon the case shall be transferred (Hertslet, Com. 
Treaties, z. 565). 
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subjects of the Congo State ^; the third is obviously PABT ill. 
necessary in a country of rudimentary organization, where ^^^if' 
the local authorities might not always find it easy to 
recover on behalf of the court, or of a successful British 
litigant, such sums as might have become due by way of 
fees or costs and expenses ; the first requirement^ which is 
absolute and not at the discretion of the court, is in its 
present form somewhat difficult to understand It certainly 
appears unnecessary upon the terms of a treaty which 
declares that ' every British consul . . . who shall be there- 
unto duly authorized by Her Britannic Majesty's govern- 
ment, may hold a Consular Court for the district assigned 
to him^ and shall exercise sole and exclusive jurisdiction, both 
civil and criminal, over the persons and property of British 
subjects within the same, in accordance with British law.' 
The agreement that the Consular Court shall be the sole 
court for certain purposes places automatically under its 
jurisdiction every Congo subject who brings his suit in it, 
and saddles the state with an obligation to take any action 
with regard to its own subjects which may become necessary 
for giving effect to the judgements rendered. The Siam Siam. 
Order in Council is identically framed. 

The Morocco Order in Council on the other hand corre- Horoooo. 
spends exactly with the agreements between that country 
and Great Britain. It recites the language of the treaty 
by which powers are confen*ed, and gives such jurisdiction 
as may be necessary for carrying them into effect. The 
Muscat Order enables Her Majesty's consul to do all acts Muscat, 
which British consuls are entitled to perform in any other 
state, by law, usage, or sufferance ; and in Corea it is Ck>Tea. 
ordered that jurisdiction shall be exercised in accordance 

^ It wiU be seen later that there are cases in which a certificate to the 
above effect is required from subjects of the territorial state, but in these 
no such definite treaty exists as that between Great Britain and the Congo 
State. 
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PAHTIILwith the provisions of the China and Japan Order in 
^'^IL?' Council, which enables the Consular Courts to take 
cognizance of any suit or proceeding of a civil nature 
brought against a British subject by a native. 
^Ghina and It is remarkable that the Order in Council applicable to 
apan. Q]]|]^^ ai^j Japan goes further than the treaties in force 
with those countries would seem to warrant. It is agreed 
by the XVIIth Article of the Treaty of Tientsin, of 
June 26, 1858, that 'if a Chinese have reason to complain 
of a British subject, the consul shall listen to his complaint, 
and endeavour to settle it in a firiendly manner. If disputes 
take place of such a nature that the consul cannot arrange 
them amicably, then he shall request the assistance of the 
Chinese authorities that they may together examine into 
the merits of the case and decide it equitably.' The 
treaty concluded in the same year with Japan is similar 
in its terms. No later agreement appears to have been 
entered into with either nation ; the courts, therefore, have 
no delegated jurisdiction. They are nevertheless enabled 
by Order in Council^ to take cognizance of all suits or 
proceedings of a civil nature instituted or taken by 
a Chinese or a Japanese against a British subject, provided 
that the conditions before quoted from the AMca Order 
of 1889 are complied with. At this point the question 
suggests itself: — of what nature are the functions of the 
court ; does it exercise jurisdiction or does it carry out an 
arbitration^? The answer, in relation to a Chinese or 
Japanese plaintilBP, must be found in the attitude of the 
local government. If it be willing, on need being shown, 

^ China and Japan Order in Gouneil, 1881, and China, Japan, and Corea 
Order in Council, August 6, z886. 

' So far aa the Chinese or Japanese plaintiff is individually concerned 
the function of the court is necessarily arbitral. He is incapable of 
consenting to exercise of jurisdiction in the true sense of the word, for he 
cannot make a submission which implies surrender of a soTereign right 
of his country. 
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to enforce upon him any liabilities arising out of thePABTin. 
decision of the court, it must be supposed to consider that — L 
it has allowed true jurisdiction to grow up upon usage and 
sufferance. K it stands aside, then the court must obviously 
be understood to act with reference to the native as an 
arbitral tribunal At the same time as the institution of 
proceedings takes place by the joint will of the plaintiff and 
the court, and is compulsory on the British defendant, the 
court with' reference to him must be in exercise of its 
ordinary jurisdiction^. A like state of things exists in 
Madagascar. The British consul < aided by an officer duly iCada- 
authorized by Her Majesty the Queen of Madagascar' is^^*^^^' 
there empowered by treaty 'to hear and decide' all 'disputes 
or differences' between Malagasy and British subjects. The 
presence of the native official is the condition of the exercise 
of jurisdiction. The A&ica Order in Council, however, 
which applies to Madagascar^, authorizes the Consular 
Court to take cognizance of suits against a British subject 
irrespectively of any native official, upon conditions iden- 
tical only with those observance of which is required in 
China and Japan. The situation thus created in the three 
countries, though not without interest, is of little practical 
import, since the court can always see that sufficient security 
is exacted to render ulterior measures unnecessary. 

In the cases of the Ottoman Empire^ and Persia, Great Ottoman 

^ Art. 47 of the China and Japan Order in Council, iBBi. The British 
goremment has changed its views as to the conditions under which it is 
proper that a court shaU entertain a suit brought by a native plaintiif 
against a British defendant. By the Order in Council of iSSi he was 
required to produce < the consent in writing of the competent authority of 
his own nation to his submitting to the jurisdiction of the court ' ; by the 
Order of 1886 it is merely laid down that ' if required by the court ' he 
shall obtain a certificate to the effect that ' no objection is made by his 
own gOYemment to the foreigner submitting in the particular cause or 
matter to the jurisdiction of the court/ 

' Africa Order in Council, 1889, Art. 4. 

* Egypt is excepted so long as the International Tribunals, established 
by the B^glement of November 10, 1874, continue to exist. 'Ces 
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PAST Ul. Britam enables its courts to adjudicate upon all suits 
— L^' brought by a native against a British subject, but exacts 
Empire as a preliminary that the intending plaintiff shall produce 
Persia. and file in court the consent in writing of the competent 
authority on behalf of the Ottoman Porte or of the Persian 
government to his submission to the jurisdiction of the 
court, and give security if required to pay costs and 
expenses, and to abide by and perform such decision as 
shall be given by the court originally or on appeal ^. It 
is at least open to argument whether the express consent 
of the territorial sovereign, if given, would not constitute 
a delegation of powers to the Consular Court and give it 
compulsory jurisdiction, so that if necessary it could take 
measures to carry out or enforce its decisions. Express 
consent on the part of the sovereign to the exercise of 
a foreign jurisdiction, is a much more positive act than 
a statement, that in the particular instance no objection 
will be made to justice being sought by a subject in a 
certain manner. The latter is perfectly consistent with 
the court being regarded as a mere arbitral tribunal ; the 
state simply refrains from interesting itself, and leaves the 
individual to make his private arrangements. The former 
recognizes the courts as jurisdictional tribunals, and by 

tribunaux connaitront seuls de toutes les contestations en matidre civile 
et commerciale, entre indigenes et strangers, et entre strangers de 
nationality diiSSrentes en dehors da statut personnel. lis connaitront 
aussi de toutes les actions relies immobilidres entre toutes personnes, 
mdme appartenant k la mdme nationality/ Tit. L Art. ix. (Hertslet, 
Com. Treaties, ziy. 306). British jurisdiction to the extent of the com- 
petence of the International Courts was suspended by Order in Council 
of February 5, 1876. 

1 The Russian treaty with Persia of iSaS, of which Great Britain has 
the benefit, provides that suits between Russian subjects shall be adjudi- 
cated upon by Russian consuls, that suits between Russians and the subjects 
of third powers shall also be so decided with the consent of the parties, 
and that suits between Russian and Persian subjects shaU be heard by the 
Hakim or (Governor, in presence of the dragoman of the Mission or 
Consulate. Hertslet, Persian Treaties, p. zaS. 
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doing 80, either gives them the power of enforcing their PABT III. 
jurisdiction, or if not, assumes the obligation of enforcing ^^ffl^' 
it for them \ 

Finally the Persian Coasts and Islands supply an instance Persian 
in which unconditional British jurisdiction can be, and is, J^ 
exercised upon the basis of usage and sufferance alone. No ^s^^^^* 
treaty exists, and the Persian Coasts and Islands Order, 
1 889^ directs that ' Every suit in which a British subject 
is a defendant, and a Persian subject is a plaintiff, shall 
within the Persian Coasts and Islands be heard by a court 
established under ' the Order, the court so established being 
assimilated in jurisdiction and organization * to the courts 
of the Bombay Presidency.* 

§ 75. The courts are usually permitted by the various Civil suits 
Orders in Council to adjudicate in civil suits or proceedings, thepiain- 
when the plaintiff is a British subject, and the defendant 3^^?^^ 
is a native or subject of a third state ; provided that the subject, 
same consents are obtained that have been mentioned as 
necessary in the inverse case of the defendant being a 
British subject. In such instances, unless the Eastern or 
foreign European state be bound by its form of consent to 
give effect to the judgement rendered, the character of the 
proceedings is necessarily arbitral in relation to the foreigner ; 
although as they are sanctioned by the appropriate Order 
in Council, any onerous results which may happen, can be 
enforced against the British plaintiff. 

^ Practically it would seem that in the Ottoman dominions the British 
courts have no opportunity of exercising the jurisdiction between British 
and Turkish subjects which is conferred on them by their goTomment. 
The necessary consent must be always wanting, since the Turkish govern- 
ment regard the ordinary Turkish tribunals as alone competent in most 
cases in which British are concerned together with Turkish subjects, 
whether as plaintiffs or defendants. The only exception made is one in 
favour of commercial cases, technically so called ; of these a special court 
called the Tidjaret takes cognizance, and in it a British subject has 
a right to the attendance of two assessors of his own nationality on the 
bench. Tarring, Brit. Cons. Jurisd. p. 92. 

M 
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PABTiii. Often, however, practice does not conform altogether 

^^°^' ^' to the capacities of the British courts. Civil actions 

in Japan brought by British subjects against Japanese, 

'are taken into the Japanese courts of first instance, 

which, when necessary, call in experts to assist them^' 

In China ' civil claims by British subjects against Chinese 

in Shanghai go before the mixed court, and in other ports 

are preferred to the local authorities through the British 

consulate ^' In Madagascar and Muscat the cause is 

decided, as provided by treaty, by the native authorities, 

under the check of the presence of a British consular 

official. 

Appiic- § 76. If a sovereign delegates to a foreign state, of different 

En^ish^ civilization from his own, and of fundamentally different 

^^^' laws, exclusive or partial jurisdiction within his territories 

over the subjects of the latter, the delegation canies 

with it as of course power to administer the foreign law, 

to the extent of the jurisdiction delegated, unless express 

reservation upon the point be made. The jurisdiction 

which a European country obtains in an Eastern state is 

not an end in itself ; it is a means to the application of its 

Ab own law to the relations of its own subjects. It is in this 

Great position that Great Britain is placed in so far as she 

^nd^" exercises jurisdiction by usage and sufferance, and it is in 

Eastern this that she is also placed by the language or the silence 

of the greater number of treaties ^. That with the Congo 

State alone specifies that 'British law' shall be applied 

both in civil and criminal cases; the Chinese, Japanese, 

and Corean treaties provide that British subjects 'shall 

be tried and punished by the consul or other public 

functionary authorized thereto according to the laws of 

^ Tarring, Brit Cons. Jurisd. p. 94. 
• lb. p. 93. 

' Thofse with Morocco, Hadagaacar, Muscat, Siam, China and Japan, 
Turkey, and with Persia through the most favoured nation clause. 
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Great Britain ; ' in no instance is any reserve made in favour PART ill. 
of the local law, except in the Congo State, where it is JfJ'' 
stipulated that British subjects shall not be relieved by 
the exclusiveness of the jurisdiction * from the obligation 
to observe the laws of the said Free State applicable to 
foreigners, but any infraction thereof by a British subject 
shall be justiciable only by a British Consular Court ^.' 

In like manner English law, either in its purity or with 
such modifications as may have been introduced by the 
means provided to that end, becomes applicable whenever 
British courts exercise jurisdiction or quasi jurisdiction over 
subjects of an Eastern state or other foreigners in Oriental 
countries. Whether the individual either as plaintiff or 
defendant appears independently before the courts, or 
whether the express consent of his government is given 
to jurisdiction being assumed by them, he presents himself 
on the one hand, and cognizance is taken of his case on 
the other, upon the implied understanding that sub- 
mission is made to the law which is well known to be 
habitually administered. The exclusive application of the 
substance of English law by the courts within the sphere 
of their ordinary jurisdiction carries with it of necessity its 
application to whatever matter is voluntarily brought before 
them. 

The same exclusive application of English law which With 
follows from the relation of Great Britain to other states, J^ BritlSi 

subjects. 

^ It is not easy to reconcile the aboTe stipulation with the provision 
that jurisdiction shaU be exercised in accordance with ^ British law,' if 
the words * laws applicable to foreigners ' are taken in an extended sense. 
Probably they are only intended to refer to special laws necessitated by 
the peculiar conditions of the Congo State. 

The tacit distinction made between the criminal and civil law in Oorea 
is deprived of significance not merely by the largeness of the terms in 
which jurisdiction is granted in the first instance, but by the £act that 
civil justice is, and has been continuously, administered by the Consular 
Courts according to English law without protest on the part of the Corean 
authorities. 

M 2 
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PART III. is provided for as between Great Britaui and her subjects 
-111?* by the Foreign Jurisdiction Act of 1890, and by the 
various Orders in Council. The first section of the Act 
declares that ^ it is and shall be lawful for Her Majesty 
the Queen to hold, exercise, and enjoy any jurisdiction 
which her Majesty now has or may at any time 
hereafter have within a foreign country in the same and 
as ample a manner as if Her Majesty had acquired that 
jurisdiction by the cession or conquest of territory ; * it 
thus legalises and sanctions legislation by way of Order in 
Council, and legislation so effected is restricted only by 
the qualification that if it be repugnant to the provisions 
of any Act of Parliament extending to Her Majesty's 
subjects in a foreign country, or repugnant to any order or 
regulation made under the authority of any such Act of 
Parliament, it shall be void to the extent of its repugnancy. 
In general, however, the Orders in Council which, whether 
made before or after the passing of the Act, are sanctioned 
by it, effect little substantive legislation, and except in 
certain necessary matters, simply direct that the civil and 
criminal jurisdiction in any way vested in the British 
crown * shall, subject to the other pix) visions of the Order, 
as far as circumstances admit, be exercised on the principles 
of and in conformity with the common law, the doctrines 
of equity, the statute law, and other law for the time 
being in force in and for England ^ ; ' a further important 
direction being specifically added, that except as to offences 
made by the order or by a rule or regulation under it, no 

^ See the Ottoman, Persian, Chinese and Japanese, Siamese and 
Morocco Orders. The Africa Order slightly differs in directing that the 
jurisdiction shall be exercised in conformity with the * substance ' of the 
law, &c 

The Persian Coasts and Islands are by exception placed in immediate 
connexion with India ; jurisdiction is to be exercised in conformity with 
Indian enactments, which are enumerated, and in so far as they may be 
inapplicable, in accordance with justice, equity, and good conscience. 
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ax3t done by a British subject shall be deemed to be a part ill. 
punishable crime or offence which would not be so deemed ^"^' ^' 
by a court having criminal jurisdiction in England. 

At the same time the qualifying words, 'as far as 
circumstances admit' which appear universally in the 
orders, allow of a certain wise elasticity in the application 
of law, and are paralleled in the Act by the provision that 
an Order in Council, made in pursuance of it ' shall not be, 
or be deemed to have been, void on the ground of repug- 
nancy to the law of England unless it is repugnant to the 
provisions of some such Act of Parliament, order, or 
regulation,' as before mentioned ^. 

It is to be observed, that the law which is to be English 
administered is English law, and that consequently the uw to be 
British courts in Eastern countries can only take notice of *i^P'^®*^' 
Scottish, Colonial^ or Indian laws for the purposes and to 
the extent that those laws are noticed in the English 
courts*. 

A further delegation of powers, beyond that which Delega- 
authorizes legislation and application of law by Order in i^iskitive 
Council, occurs in some instances under provisions in the ^^^^^^ 

^ Seot. zii. 

' In the treaty with the Congo State it is agreed that British juris- 
diction shaU be exercised ' in accordance with British law,' and by the 
treaties with China, Corea, and Japan the law of ' Great Britain ' is to be 
administered. In aU these oases, however, the Orders in Council speak 
of English law, and whatever may have been in the minds of the diplo- 
matists who drafted the treaties, it is unquestionably Englinh law which 
has to be applied. Possibly ' the law of Great Britain ' may have been 
loosely used as an equivalent for English law ; and not improbably the 
term ' British law,' which lends itself to a larger interpretation, may be 
accounted for by the fact that the Congo Treaty was concluded after the 
decision in re ' Tootal's Trusts,' and before any other decision tending to 
throw doubt on it had been given. The Order in Council was subsequent 
to the case of Abd-ul-Messih v. Farra. Comp. § 8i. 

In view of the variation of laws in different parts of the United 
Sangdom, and of the inaccuracy with which different terms are some- 
times applied, it may be well to point out that the phrase ' law of Great 
Britain,' excludes the law of Ireland. 
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PART III. Orders in Council which enable Her Majesty's ministers 

^^^^^* accredited to Eastern states, and when there are no 

ministers then the Consuls General, to make 'such 

regulations as seem fit for the peace, order, and good 

government of British subjects resident in or resorting 

to the countiies to which they are accredited, and for 

the observance of the stipulations of treaties,' and of ' local 

laws and customs.' Sometimes regulations thus made are 

subject to disallowance by a Secretary of State, sometimes 

they only come into operation upon his approval. Where 

approval is needed regulations may be made and enforced 

in cases of urgency until confirmation or disapproval occurs. 

In no case can they affect persons with penalties in 

a consular district until they have been exhibited in the 

office of the consul for the district during a calendar 

month, or sometimes unless they have been expressly 

brought to the notice of a person accused of an offence 

against them^. 

In what Beverting at this point to the relation between the 

lish law British government and an Oriental state, it will be seen 

which * ^^^ ^^^ British law which is inevitably applied within the 

Oreat range of the delegated jurisdiction is not such part of the 

as be- ' law governing England or the British dominions as may 

he^K ^ found to be capable of application; it is that law, 

F^^tern ^g^^^^^ with whatever special laws or general rules it 

states, may seem good to Great Britain to enact or lay down, 

right to provided that they do not exceed the powers obtained by 

nppiy* treaty, or by usage and sufferance. The grant made by 

the Oriental state does not imply a simple permission to 

extend the operation of current law from British to native 

teiiitory; it implies, in the interest be it said of the 

Eastern state no less than in that of Great Britain, that 

^ The countries in which regulations can be made are China, Japan, 
Slam, Zanzibar, Muscat, and Brunei ; those in which the power is abuent 
are the Ottoman dominions, Persia and Morocco. 
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permission is given to enact laws at the mere will of the PABTIIL 

CHAP SL 

British government which shall be intended to run, and — - 

shall run, within that territory. The reason for the 

peinnission is simple. The Oriental country does not allow 

the intrusion of a foreign law into its dominions because it 

is in its view a good law, but because its own social and 

legal conditions are incompatible with European ideas; 

practically it must let people of Western civilization be 

governed as between themselves in their own way. It is 

consequently indifferent to permanence or to change in the 

law which is administered, so long as the boundaries of 

treaty concession are not overstepped to the detriment of 

its sovereignty, and so long as the maintenance of good 

order, the one other point in which the state is interested, 

remains 49ecure. In this latter respect the possession of 

legislative authority by the foreign government is of 

distinct advantage to the territorial state; the foreign 

country is not hide-bound in laws enacted with a view 

to other circumstances ; it can accommodate itself, as need 

arises, to the duties which result from its peculiar 

situation \ 

' The terms in whioh power to make regulatioziB is oonferred by the 
Orders in Council are probably in all oases wide enough to ooTer every 
purpose for which regulations can be required. But it is by no means 
clear that adequate means exist, in the countries where diplomatic or 
consular officials are not inyeated with legislative Amotions, for securing 
obedience to local laws or administrative measures, — an obedience which 
it is the more incumbent upon a Western power to enforce upon its 
subjects that their immunities preclude the territorial state from 
exercising jurisdiction for itself. In Turkey the Order in Council con- 
templates that regulations shall be made under the authority of the 
crown, but no right to issue them is given to any specific person, so that 
the power must be supposed to reside in the Queen in Council alone until 
delegation is effected. The courts have jurisdiction in respect of oifenoes 
against the Capitulations and Treaties irrespectively of the provisions of the 
Order in CouncO ; but it might be a question whether all offences against 
the local law can be sufficiently dealt with under their general powers. 
A Pkess law is no doubt included amongst laws enacted for the peace and 
good government of the country, and in the preservation of that peace 
and good government Great Britain is bound to assist; but if the 
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PARTIII. § 77. The courts by which the contentious and criminal 
JLI^' jurisdiction of British consuls in the East is administered, 
Organiza- are of two types. 

tion and "^ * 

powers of In the Ottoman Empire, and in China and Japan, a 

* complete local organization exists with a court of appeal 

ottoman within the respective countries; in other places the 

Ohin^^' organization is more rudimentary, and an appeal lies to 

andCorea ^® nearest available High or Supreme Court within the 

British dominions. 

At Constantinople is established a supreme court con- 
sisting of a judge, who is also consul general, and 
an assistant judge, who holds a commission of vice* 
consul. The former must be a barrister of not less than 
seven years standing at the date of his appointment, or 
must have held one of certain specified offices which afford 
a guarantee of legal training and knowledge ; the latter 
must be a barrister of at least seven years standing. 
A like court is established in Egypt. Below these every 
commissioned consular officer^ with such exceptions as the 
Secretary of State may think fit to make, and every un- 
commissioned consular officer, with such exceptions as the 
supreme court may make, holds a court for his consular 
district^ which is called a provincial court. 

An uncommissioned consular officer can take cognizance 
only of civil suits relating to property of less value than 

ottoman goyemment were to call upon the consular officials to enforce 
an administratiTe order for the suppression of a newspaper, it is not 
quite easy to see in what manner a British court, obliged, when not 
empowered to act otherwise, to follow the analogies of English law, 
would be able to give effect to its international duty. 

Probably if it were wished to aid the local authorities by enforcing 
any law or regulation made by them, the best form would be an Order 
in Council identical in terms with the local law or regulation, so that 
the latter would be absorbed into and become part of the local British 
law. In cases however where it might be wished to support adminis- 
tratiye action caused by circumstances of the moment the want might 
be felt of powers which could be more rapidly applied. 
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if lo, or instituted' for the recovery of damages of a less PART ill. 
amount than if'io, and of criminal cases for which the ^^^^' 
punishment is a fine of not more than if 5. A commissioned 
consular officer has jurisdiction in all civil suits which are 
not reserved to the supreme court or the court for Egypt, 
and in all criminal cases for which a punishment of not 
more than twelve months, with or without a fine of not 
more than if 50, or the punishment of a fine alone of not 
more than if 50, shall appear to him to be adequate ; he 
has besides concurrent original jurisdiction with that of 
the courts in his district held before uncommissioned 
officers. The court for Egypt, besides having an original 
jurisdiction concurrent with that of the courta below it, is 
a court of Vice-Admiralty, and can try all crimes up to and 
inclusive of murder. 

From each of these courts an appeal lies to the supreme 
court at Constantinople. It lies as of course from any 
order of a provincial court held before an uncommissioned 
consular officer in a civil suit; and from the court for 
Egypt and provincial courts held before a commissioned 
officer as of right in all suits involving a claim or other 
matter to the value of if 50 and upwards, and by permission 
of the provincial court or of either superior court in matter 
of less value. An appeal also lies in criminal cases if the 
person convicted considers that the conviction is erroneous 
in law, unless the objection appears to be frivolous ; and a 
case can be stated to the supreme court if the court below 
thinks fit to reserve for consideration any question of law 
arising on the trial. Besides its appellate jurisdiction the 
supreme court has an original jurisdiction in all matters 
concurrent with that of the court for Egypt and the 
provincial courts, an exclusive jurisdiction within the 
district of the consulate general of Constantinople, juris- 
diction within the Ottoman dominions in questions of 
probate identical with that belonging to the Court of 
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PARTIIL Probate in England, jurisdiction in matrimonial causes, 
— -' except as regards dissolution, nullity, or jactitation of 
marriage, and finally, so far as circumstances permit, all 
such jurisdiction relative to the custody and management 
of the pei'sons and estates of persons of unsound mind as 
in England belongs to the Lord Chancellor. 

Neither the court for Egypt nor the supreme court can 
carry out a punishment for crime of more than twenty 
years imprisonment, with or without hard labour, and with 
or without a fine of not more than i£'5oo, or the punish- 
ment of a fine alone of not more than i£'5oo. In cases of 
murder judgement of death can be recorded, with the sole 
object apparently of striking the imagination of the local 
populace ; for though the case is reported to the Secretary 
of State for his direction respecting the punishment to 
be actually imposed he is unable to inflict the penalty 
of death, and can only vary the sentence by reducing the 
term of imprisonment or the amount of fine. The courts 
also have power, if it be expedient that a crime or offence 
shall be tried and punished within the British dominions, 
to send native Indian subjects for trial to Bombay, and 
other subjects to Malta. When this is done^ there is 
nothing to prevent the penalty of death from being 
actually inflicted, but it is evident that in general it must 
be impossible to secure the presence of the necessary 
witnesses at places so distant as are Malta and Bombay 
from the scene of the crime. 

From the supreme court at Constantinople a last appeal 
lies of right to the Privy Council, when in a civil suit 
a final order of the court has been made or given in respect 
of a sum of j^5oo or upwards, or has detennined directly 
or indirectly any matter to the value of ^£^500 or upwards ; 
in minor cases the supreme court may give leave to appeal, 
but there is no appeal as of right ^. 

' Ottoman Order in Council, 1873 ; and Ottoman Order in Connoil, i88a. 
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A like organization is provided for China, Japan, and part ui. 

rn t CHAP. 9. 

Corea \ 

Persia offers the most developed specimen of the second in Persia, 
type. The system of courts is less elaborate, the forms 
are looser, the consul general is not required to be 
a barrister. But in their broad lines the organization and 
the powers which the courts possess are similar to those of 
the Turkish courts. Provincial courts of first instance are 
held by such consular officers and in such districts as the 
Secretary of State may from time to time direct. Above 
these the consul general has appellate and concurrent 
jurisdiction of first instance, and an exclusive jurisdiction 
extending over the same range as that of the supreme court 
and the court for I^^t in the Ottoman Empire. There iB 
also an appeal in civil eases from him to the Privy Council. 
In criminal cases the consul general is unable to imprison 
for more than five years, with or without hard labour, and 
with or without a fine of not more than ^500 ; but he can 
record sentence of death in the same manner as the courts 
in Turkey ; and his inadequate power of actual punishment 
is corrected by his being able to send native Indian subjects 
for trial to Bombay, other British subjects to Malta, and 
persons who are natives of, and domiciled in Cyprus, to 
that island ^ 

In other Eastern countries the organization of powers Other 
is so far similar to those in Persia that it need only be 
mentioned, that in Morocco an appeal lies from the 
Consular Courts to the charg^ d'affaires upon a conviction 
for breach of treaties or of the rules and regulations made 
for the peace order and good government of British subjects 
in the territory, and to the supreme court of Gibraltar in 
civil cases; that in Muscat and Madagascar there is an 

^ China and Japan Orders in Council, 1865 and 1878 ; and China, Japan, 
and Corea Order, 1884. 

' Persia Order in Council, 1889. 
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PAST III. appeal in civil caseB, when the matter at issue is of 

cHAP^2. ^ certain amount or value, to the high court of Bombay 

and the supreme court of the Mauritius respectively ; and 

that in Siam there is an appeal to the supreme court of 

the Straits Settlements ^. 

In all the Orders in Council more or less provision is 
made for the compulsory or facultative employment of 
juries or assessors in aid of the consul or consular judge. 
The occasions, and the character of the causes and cases, in 
which they may or must be used vary in different places, 
but the differences of this kind, which mark the various 
orders, are purely of local interest and importance. 

It is remarkable that the Consular Courts of the further 
East, and those of the less civilized countries, have larger 
powers in criminal cases than those of Turkey and Persia. 
A death sentence can not only be recorded; it can be 
carried out. Certain precautions are however taken to 
prevent inconsiderate execution. In China, Japan, and 
Corea, for example^ no capital sentence can take effect 
without the direction of the Minister Resident, who has 
power to commute ; the Qovemor of the Straits Settlements 
in Council has like powers with respect to Siam ; and 
other places are either affected with equivalent regulations, 
or provision is made for the trial of persons accused of 
murder before the court to which an appeal is taken in 
civil disputes. 

Extent to § 78. Enough has been said incidentally in the foregoing 

^xrn itf^n ^iia 

diyergezM^ section to render it plain that, albeit the civil and criminal 

^ Morocco Order in Council, 1889 ; Muscat Order, 1867 ; Africa Order, 
1889 ; and Siam Order, 1889. It wiU of course be remembered that the 
coercive powers of the courts which are necessary to the due exercise of 
jurisdiction are limited in their application to British subjects. No 
means exist of compelling the attendance of native or foreign witnesses, 
except through the aid, prompted only by courtesy, of the territorial 
authorities, or of the consuls of other states. Nor is there any power of 
punishing such witnesses, should they be guilty of peijury or contempt of 
court. 
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jurisdiction entrusted to consuls is to be exercised, so far PART ill. 
as circumstances admit, in conformity with the substance ^"^' ^' 
of the law in force in England, and according to the^*^^ 
procedure and practice there observed before courts ofadminU- 
justice, the necessary divergencies which must take place Eastern 
in the course of application, the variations in the organ- ^^^^^ 
ization of the courts, and the variation in the penalties, adminis- 

tered in 

constitute very real and very considerable differences. Bare England 
differences however which lead to no doubts of construction remark! 
or difficulties in practice are for the greater part hardly 
worth consideration. Some display themselves plainly 
enough upon the surface of the Orders in Council ; others 
are intangible, and show themselves only in the unrecorded 
proceedings of the courts. Those points therefore will 
alone be touched upon which are either of considerable 
importance in themselves, or which open up disputable 
questions. 

§ 79. There are a certain number of matters affecting Special 
the relations of Great Britain with Oriental states which t^s^ 
are either not provided for by English law, or are not dealt ^^^{J^. 
with adequately to the occasions which may arise in the ance of 
East. These are covered in a general way by the power and 
frequently given to ministers and consuls, according to the ^^^^' 
degrees of authority assigned to them, to make local regula- e^ 
tions subject to the approval of the Secretary of State, which 
shall be calculated to secure the observance of treaties or of 
native laws and customs, and the peace order and good 
government of British subjects in reference to matters not 
legislated for by Order in Council. Some are specifically 
provided for by the Orders in Council themselves. In the 
Ottoman dominions, Persia, Morocco, Siam, China, Japan, 
and Corea, it is made an offence punishable by fine, or by 
fine and imprisonment for maximum terms of from six 
months to ten years^ to insult or bring into contempt the 
local religion or its ceremonies, or any place of worship, 
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PABTIII. tomb or sanctuary. In China, Japan, Corea, Siam, and 
0HAF^2. ]^g^ag3^^»3j.^ a, British subject taking part in any operation 
of war, or abetting an insurrection, against the territorial 
sovereign, while he is at peace with Great Britain, or 
taking service under him without license from the crown 
against enemies or insurgents, commits a misdemeanour or 
offence punishable according to the country with one or 
two years imprisonment and a fine, or alternatively with 
fine or imprisonment alone. Smuggling is made an offence 
by the Orders for Morocco, Madagascar, and Muscat, but 
not elsewhere. 
Powers of § 8o. Large powers of deporting British subjects from 
tio^*^' ^^ territory of Oriental states to British possessions are 
given to the Consular Courts. They may be exercised either 
by way of an administrative measure over persons whose 
presence in the country is undesirable, or as part of the 
criminal jurisdiction, when it is wished that the trial of an 
accused person shall take place elsewhere, or that a con- 
victed person shall undergo punishment within the British 
as an ad- dominions. In the Ottoman dominions and in Persia, 
^y^ ^^' Morocco, Madagascar, China, Japan, and Corea adminis- 
trative deportation may be ordered, under the respective 
Orders in Council, on its being shown upon oath that there 
is reasonable ground to apprehend a breach of the public 
peace by a British subject, or that his acts or conduct are 
likely to produce such a breach, or after conviction of any 
crime or offence before the court, or in Turkey before a court 
in the sentence of which a British consular officer concurs ; 
subject in both cases to the proviso that the offender shall 
be alternatively permitted to give security to the satisfaction 
of the court for his future good behaviour. In Muscat and 
Siam deportation may be ordered after a second conviction 
of any kind unless security for good behaviour be given, and 
after a first conviction, over and above the punishment for 
the offence, when the crime is of a character, such as arson^ 



measure. 
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housebreaking, and stabbing, which is particularly inimical pabtiii. 

to the external good order of the community. In ^^"^' ^ 

Madagascar the court before which a person has been 

convicted of levying war, or taking part in insurrection, 

against the Malagasy sovereign, may order him to be 

deported in addition to the punishment for his offence. As 

a check upon arbitrary conduct all cases of administrative 

deportation must be reported to a superior authority, in 

some cases to the Secretary of State, in others to the court 

to which appeals are carried from the particular country. 

Persons under sentence of deportation can only be sent, 

except with their own consent, to portions of the British 

dominions which are appropriate to them, and which are 

specified in the Orders for natives of Qreat Britain, India, 

Malta, &c. 

When a person is charged with an offence cognizable by With a 

a British court in an Eastern country, and it is expedient trial of an 

that he shall be tried elsewhere, the competent authority ™^^ii^ 

may send him for trial to any British possession for the & British 

. posaeBsion. 

time being appointed by Order in Council^. The places 
so appointed are : Bombay for Muscat ; Bombay or Malta 
for the Ottoman dominions ; Bombay, Malta, or Cyprus 
for Persia ; Hong Kong for China, Japan, and Corea ; the 
Mauritius for Madagascar ; Gibraltar for Morocco ; and one 
of the British African possessions for the Congo Free 
State. It is to be observed that the Foreign Jurisdiction 
Act prescribes that ^the court of the British possession 
shall admit and give effect to the law by which the 
alleged offender would have been tried by the British court 
in the foreign country in which his offence is alleged to 
have been committed, so far as that law relates to the 
criminality of the act alleged to have been committed, or 
the nature or degree of the offence, or the punishment 
thereof, if the law differs in these respects from the law 

^ Foreign Juried. Act, 1890, sect. 6. 
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PART III. in force in that British possession.' Thus Orders in 

CHAP. S« 

— L' Council and Regulations made under their authority are 

in eflfect extended to British territory for the pui-poses of 

the trial and punishment of persons accused of having 

committed offences within the country to which the Order 

or Regulations apply. 

For the Finally, while the British courts have the powers of 

puSsh! ^ imprisomnent within Oriental countries which are the 

British^ necessary complement of their powers of criminal juris- 

tenitory. diction, they are also enabled to deport convicted criminals 

for the purpose of receiving their punishment within 

British territory ; the places to which prisoners may be 

thus sent are specified in the various Orders. If a native 

or foreigner, accused of a crime or other offence, prefers the 

justice of the British courts in those places where they can 

try an offender by consent, to falling into the hands of the 

authorities of his own country, he as a matter of course 

accepts the jurisdiction with all its consequences, and can 

be sent for punishment to a British possession. 

Deporta- Doubt has been expressed ^ whether deportation either 

tion in , , 

relation with a view to trial or punishment is permissible as 

treati^ between Oreat Britain and the Oriental state if, as is 

almost universally the case, no mention of a right to 

deport is contained in the treaty. It is argued, more from 

the point of view of English law than of international 

agreement, that a treaty delegating jurisdiction can only 

be understood to refer to territory and places within which 

delegation can be made, that is to say within the territory 

and waters of the delegating power, and that consequently 

both trial and punishment should take place within the 

state where the offence has been committed. Where the 

Oriental state has not wholly abandoned its jurisdiction, 

and retains, as in Corea, the right to put a check upon 

the proceedings of the British court, it is evident that 

^ Piggott, Exterritoriality, p. loi. 
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deportation before trial would not be consistent with the PART III. 
obligations of the treaty ; and as in the case of Gorea the ^^^IL?* 
application of the China Order, which permits deportation, 
is expressly subordinated to the proYisions of the treaty, it 
must be presumed that no attempt would there be made 
to carry out a power in the Order the use of which is 
internationally prohibited. Where also it is simply de- 
clared that 'the British consul' shall punish offenders 
according to English law, a practice of deportation before 
trial must rest upon a usage and sufferance which, some- 
times, as in Turkey for example, is unquestionably adequate. 
But when there are words conveying unqualified jurisdiction 
to duly appointed British officers, or words of similar import, 
it is not easy to see in what way deportation, whether 
before trial, or after conviction, needs other support than 
the treaties. No doubt, as a general rule, treaties dero- 
gating from sovereignty must be construed strictly, with 
a presumption against the grantee ; but the rule must not 
be applied pedantically. The interests of the grantor, and 
the consequent object that he may have had in making 
a particular concession, are weighty elements of inter- 
pretation ; and it is only reasonable to give value to the 
fact that the Eastern state has an evident interest in getting 
rid from its territory of proved or suspected foreign 
criminals. The wide words may be assumed to have been 
employed -with intention to convey wide powers. So far 
indeed as deportation for purposes of punishment is con* 
cemed, the gloss, which this natural assumption gives to 
the language of the treaties, is hardly wanted. Punitive 
jurisdiction is everywhere abandoned entirely to the 
foreign authorities ; in no treaty is there a trace of care 
for the accused person from the moment he has been shown 
to be guilty. If the kind and amount of punishment inflicted 
is a matter of indifference to the territorial state, it is hard 
to read into the treaties an intention to dictate the place 

N 
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PABTIIL where the punishment shall be undergone. Whether then 

— L * sufficient warrant exists for the use of deportation, either 

administratively or for other reasons, is purely a question 

of municipal law for the foreign state to settle between 

itself and its subjects ; and in the case of Great Britain 

ample powers are provided by Act of Parliament and Orders 

in Council K 

Exclusive- Deportation for trial or with a view to punishment is 

ri^tof ^ ^ ^^^ nature of things a right which belongs exclusively 

ff n^fo^' to the foreign state. It is impossible that the territorial 

trial or government shall concurrently own it. The accused person or 

men\. the criminal must be kept in custody, and power of custody 

on the part of the territorial state ceases the moment that 

its agents issue from its frontier on land, or that its ships 

put the prisoner on the shore of another country. It has 

no place where a person can be tried or punished after 

deportation; a government is needed which possesses 

territory elsewhere. 

Adminia- Administrative deportation is of a different character. 

trative , ^ 

deporta- It is an end in itself. It is sufficient that the person 
^^^^ subjected to it shall be placed outside the territory. There 
is no question of custody, except in places to which the 
local jurisdiction extends. There is therefore no material 
reason why the state should not possess a right of expulsion 
concurrently with the right of deportation conceded to 
a Western nation. Has it this right ; or is the right of 
denying residence in an Oriental country to a European 
the exclusive property of the state to which he belongs ? 
The question is best answered by recurring to the object 
for which any jurisdiction at all has been granted to 
the states of European civilization. No concession of 
sovereignty was intended ; simply, a modus vivendi was 
arranged between peoples of unlike laws and moral codes ; 
in working out the modus vivendi a power of deportation 

' Foreign Jurisd. Act, 1890, sects, vi, vii, viif, is, zii. 
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was found to be oonyenient ; and in the Ottoman Empire, PABTlii. 

which has furnished the type upon which the practices 1^' 

more lately formed have been traced, administrative de- 
portation had undoubtedly establbhed itself more than 
a century ago. 

But administrative deportation may be of two kinds. 
It may be directed to preserve good order, in the ordinary 
police meaning of the term; or it may be used in the 
political interests of the government employing it. De- 
portation of the former sort follows naturally upon criminal 
jurisdiction ; under the conditions which prevail in Oriental 
countries it may almost be said to be inevitably com- 
plementary ; and if the jurisdiction is exclusive, the right 
of deportation may reasonably be taken to be exclusive 
also. It forestalls disorder, and anticipates punishable 
crime. The right of deportation for political or quasi 
political reasons touches sovereignty more nearly, and 
there can never be certainty that it will always be used 
with a single eye to the good of the territorial sovereign, 
and in accordance with his will. It would be unreasonable 
that he should be deprived of a self-defensive weapon 
which in some circumstances may be of the highest value, 
and which he may need against the very state which also 
possesses it. Were the foreign state to hold it to the 
exclusion of the territorial authorities, the latter might 
have to stand powerless in the face of intrigues directed 
against their existence under the sanction of the foreig9 
government itself. It is impossible that such a state of 
things can have been contemplated on both sides ; and it 
cannot therefore be held that Eastern states have in this 
respect abdicated their sovereign rights. The European 
state has unlimited power of deportation over its own 
subjects ; the Oriental state retains concurrent power of 
expulsion for due cause. It may, however, be added that 
in the Ottoman Empire it would be in the spirit of the 

N 2 
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PAHTill. Capitulations, and that in other Eastern states it would be 
— L ' in harmony with the relations set up by the treaties and 
usages, that before expulsion is effected the reasons for the 
measure, and proof of the facts in the case, should be 
communicated to the diplomatic agent of the power, whose 
subject is accused of ill conduct, so that inquiry may be 
made and the circumstances relied upon to justify expulsion 
be if possible disproved ^. 
DomicU § 8 1. The first and by far the most important subject 
countries. ^^^^ strikes the eye on looking at the civil jurisdiction 
exercised by Great Britain in the East, is the law of 
domicil. It is also that in which there is most of com- 
plexity and doubt. Can a British subject acquire a domicil 
in an Eastern state ? Can he have a local domicil out of 
England in which he is nevertheless governed by the law 
of England? Or must he retain that of the part of the 

* There can be no doubt that in Turkey deportation for political reasons 
was never contemplated when the Capitulations, and at least the earlier 
treaties, were framed ; but no objection can be taken to the teiins of an 
Edict, the equivalent of an Order in Council, by which the French govern- 
ment in 1778 directed that * dans tons les cas qui int^ressent la politique 
ou la sClret^ do commerce de nos sujets dans les pays strangers, pourront 
noB consuls faire arrdter et renvoyer en France par le premier navire de 
la nation tout Fran9ais qui, par sa mauvaise conduite ou ses intrigues, 
pourrait dtre nuisible au bien g^n^ral.' The edict was obviously directed 
solely against conduct which might create difficulties between France and 
Turkey, and it in no way displaces the sovereign power of the Ottoman 
Empire. No protest seems ever to have been made by the Porte, and 
such rights as can be founded upon the edict, when read in its true intent, 
have become established by prescription, and, like all other rights 
obtained by a Western nation, are shared by Great Britain. France, 
more 9w>f has converted a tacit permission into an exclusive and over- 
ruling right ; and when a French journalist was expelled from Bulgaria 
for political intrigue and propagation of noxious falsehoods in the journals 
with which he was connected, after several applications for his deporta- 
tion had been vainly made to the French consul, the French ambassador 
at Constantinople was instructed to complain that the Bulgarian 
authorities had acted otherwise than through the intervention of the 
eonsuL There is a sophistical, but interesting article on < Les Capitula- 
tions et Tincident Franco-Bulgare du 1891/ by M. Herignhac in the Bev. 
de Droit Int. xxiv. T47. 
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British Empire where he was domiciled before settling in PART ill. 
the East? "!^" 

It is hardly necessary to dear the ground by reminding 
the reader that a British subject, on going to an Oriental 
country, carries his domicil with him, be it English, or 
Scottish, or Colonial. The question only is, can this domicil 
be changed 1 

It has never been decided either expressly or by implica- Whether 
tion that domicil cannot be acquired in an Eastern state, entai" 
Nevertheless a certain vague atmosphere of doubt seems to ^^^}^ 
hang about the subject^ which is scarcely warranted by the acquired, 
language used by judges who have had occasion to allude 
to it Dr. Lushington, in a well-known case^ said with 
much truth that ' every presumption is against the intention 
of British Christian subjects voluntarily becoming domiciled 
in the dominions of the Porte,' and in another part of his 
judgment he developed the idea latent in this sentence by 
arguing that if the treaties between Great Britain and the 
Porte * did not apply to domicil, as residence would often 
become fused into domicil, British merchants, and in case 
of. their deaths, their families, would find themselves 
suddenly, and contrary to their intention, and to the 
presumption of intention, subject to a code of laws wholly 
contrary to their religious persuasions, their feelings, 
customs, and contemplation in making arrangements for 
the welfare of themselves and families.' The case, however, 
was decided purely upon the effect of the treaties, and 
Dr. Lushington, while stating his desire 'not to be supposed 
to have given an opinion upon any questions not necessary 
to be decided in this case/ and while therefore giving 'no 
opinion whether a British subject can or cannot acquire 
a Turkish domicil/ incidentally remarked that 'as to 
British subjects, originally Mussulmans, as in the East 
Indies, or becoming Mussulmans, the same reasoning does 

* Maltass «. Maltaas, i Bobertson, £00. Bep. 70. 
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PABTIIL not apply to them as Lord Stowell has said does apply in 
^^ "^' ^ oases of a total and entire difference of religion, customs, 
and habits^.' Taking the foregoing language as a whole 
it appears to yield a very reasonable doctrine. There is 
nothing in the nature of an Eastern state which renders it 
impossible that a British subject shall wish to take up his 
permanent abode there, and identifying himself with its 
religious and social institutions, abandon all intention of 
ultimate return to his British domicil. Some Englishmen 
have become Mohammedans. If such a person were to 
settle in an Eastern state ; or if even without making 
formal profession of Mohammedanism he were to con* 
tract polygamous marriages and follow the local customs, 
satisfying in other respects the conditions needed for the 
acquisition of domicil, there seems to be no good reason 
why effect should not be given to his evident intention. 
The obstacle to imputing an Eastern domicil is the diffi- 
culty of supposing that a person of European civilization 
can intend to place himself under Mohammedan or other 
Eastern personal laws. In ordinary circumstances the 
difficulty amounts to an impossibility ; as long, therefore, 
as a person either remains a Christian or lives the usual 
life of Europeans in an Oriental state, he inevitably keeps 

^ The aUiuion is to the Judgement of Lord StoweU in 'The Indian 
Chief (iii Rob. Adm. 99). <In the East,' he said, 'from the oldest times 
an immiscible character has been kept up ; foreigners are not admitted 
into the general body and mass of the society of the nation ; they continue 
strangers and foreigners as aU their fitthers were^Doris amara suam non 
IntermiBcuit undam ; not acquiring any national character under the 
general soyereignty of the country, and not trading under any recognized 
authority of their own original country, they have been held to derive 
their present character from that of the association or fiictoiy under 
whose protection they live and carry on their trade.' Lord StoweU was 
thinking of the indisposition of Eastern nations to admit Europeans to 
social communion with themselyes, and of the factory system which was 
its consequence. The difficulties in the way of domicil in the East are 
now inverted ; but the principle of presumptive immisdbility remains 
the same. 
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Ids British domicil ; no acts of a oommon sort, however pabtiil 
positive they may aj^ar to be, can be strong enough ^^ '^^'^ ' 
to destroy the presamption against an intention which 
is incompatible with the whole tenour of the person's 
conduct. Dr. Lushington, it will have been observed, 
remarked that the reasoning which excludes, or almost 
excludes, the possibility that a British subject, while 
remaining Christian, can acquire an Oriental domicil, 
does not apply to British subjects whose religion and 
social customs are identical with, or resemble in essentials, 
those of an independent Oriental state. There seems at any 
rate to be no reason why a Sunnf Mohammedan of India 
should not acquire a domicil in Turkey, or a Shiite with 
equal facility become domiciled in Persia. 

The answer to the further question whether a British Whether 
subject can acquire a local domicil in which he is governed ^entai^' 
by the law of England, or whether he must retain the^j^^ 
British domicil possessed by him before he arrived in the acquired. 
Oriental country which he inhabits, is supplied by the cases 
of Tootal's Trusts and Abd-ul-Messih v. Farra ^ In the 
former, the point at issue was whether a person of the 
name of Tootal^ who died at Shanghai, retained his English 
domicil of origin, or whether long residence in China in an 
organized community of British subjects, governed by 
English law, and exempt from Chinese jurisdiction, when 
that residence was coupled with expressed intention of 
never returning to England, had given him a fresh domicU, 
which might be described as Anglo-Chinese. Mr. Justice 
Chitty held, in conformity with the usual definitions, that 
' residence in a territory is an essential part of the legal 
idea of domicil,' he also held that there is 'no authority in 
English law that an individual can become domiciled as 
a member of a community which is not the community 
possessing the supreme or sovereign territorial power;' 
^ L; R. Chan. Div. zziii. 53a ; and App. Cases^ ziii. 431. 
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PART III. that the sovereignty in the soil of Shanghai remains vested 
cHAP^. ^ ^^ Emperor of China ; and that consequently there was 
a want of the tie between the territory and the community 
which is needed as a foundation for domidl \ Mr. Tootal 
was relegated to his English domicil of origin. In Abd-ul 
Messih v. Farra the question was whether a person of 
Turkish origin, under British protection, who had taken up 
his permanent abode in Cairo, and died there, had acquired 
an Anglo-Egyptian domicil. The two cases have little, 
that is apparent, in common ; it is not easy to see that ' the 
domicil in Turkey of a Chaldean Catholic Ottoman subject 
had any analogy either to an Anglo-Turkish or an Anglo- 
Indian domicil, by reason of his having British protection^.' 
But the judicial committee of the Privy Council expressed 
their entire concurrence in the reasoning by which Mr. 
Justice Chitty supported his decision in the case of Tootal's 
Trusts, and must therefore be understood to hold that an 
Anglo-Oriental domicil is impossible \ Thus the present 
law is that British subjects in Eastern countries in all cases 
retain their domicil in that portion of the British Ehnpire 
where they were domiciled previously to taking up their 
abode in the Oriental state. 
A^dvisa- It is perhaps to be regretted that a change in the law 
creating is not made which a short Order in Council could easily 
Sientai^ effect. Anglo-Oriental domicil has its reasonable, it may 
domicU. almost be said, its natural place. Conflicts between the 

^ The decision was partly based on the impression that Dr. Loshington 
held Kr. Maltass to have been domiciled in England. In spite of some 
language to that effect, the distinct statement made by Dr. Lushington 
that he did not intend to decide the question of domicil, and the general 
run of the Judgement, are fatal to this view. Comp. WestUke, Ftivate 
International Law, 3rd ed. p. 994. 

' Westlake, p. 393. On the whole subject, see ib. 089-99. 

' It may perhaps be as weU to mention expressly that the judicial 
committee of the Privy Council did not, by the above decision, hold 
that a person of English domicil of origin is incapable in any circum- 
stances of acquiring a jmrely Oriental domicil of choice. 
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diffenng laws of England, of Scotland, of the various self- PART ill. 
governing colonies, are inevitable within British jurisdiction ° "^'^ ' 
in the East ; but it is unnecessary to multiply the points 
of collision. So long as persons have not identified them- 
selves with the life of a new community, they must each 
keep his own law ; but as soon as they have shown their 
wish and intention to cut themselves adrift from the 
association of birth, they prove their indifference to the 
personal law attendant on their domicil of origin ; there 
is, therefore, no reason why simplicity and unity of law 
should not be gained for British subjects by attributing 
community in the laws of England to all of European 
blood. There is also every reason for avoiding very grave 
difficulties of another kind, which are opened through 
invaiiable preservation of the domicil of origin. English 
families, even in the present day, often remain through 
more than one generation in Oriental countries as 
their permanent place of abode; formerly the history of 
persons whose domicil might become a matter of im- 
portance was generally known sufficiently well ; many are 
now of obscure antecedents and of an origin uncertain 
among the numerous places from which British subjects 
can derive. As no domicil can be acquired in an Anglo- 
Oriental community, it becomes every year more probable 
that cases will occur in which the determination of the 
domicil of a father, perhaps of a grandfather, may become 
necessary, and in which it may be equally impracticable 
to impute an English domicil or to attribute any other 
with fair probability. It would be a great advantage that 
in such cases there should be a fixed rule which should 
correspond with the obvious facts, and that the courts, 
instead of searching with infinite trouble and expense for 
an ancestral domicil, should be enabled to find that 
a domicil had been acquired in the Eastern country which 
carried with it the application of English law ; — ^that, in 
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PABT III. other wordfl, residenoe in China under English law, with the 
^ "^' ^ ' animus manendi^ should imply domicil in China under 
the condition of the applioability of the special law of the 
English community established there, as that law is 
defined by Order in Council. Theoretically the con- 
ception of such a domicil is unobjectionable if once the 
mind is cleared of the notion, at present dominant^ that 
domicil is the creature of place and intention alone. In 
Europe it is so, because residence in a place implies sub- 
jection to the common territorial law, and to no other ; in 
the East it is not necessarily so, because residence there 
implies subjection to the law of one or other of several 
different communities the personal laws of which rep^iye 
equal recognition from the territorial sovereign power. 
Association with place is necessary to domicil ; but it is not 
always the sole determinant factor* In any case, even if 
the conception of domicil here suggested be anomalous, 
the convenience of giving effect to it is large enough to 
excuse a certain sacrifice of logical principle. 
Bank- § 82. The Orders in Council, after giving general 

"^^ powers to the Consular Courts in civil matters, and 

declaring that they shall be courts of law and equity, 
by language which, though somewhat varied, is always 
identical in effect, go on to confer certain special powers 
of which the first is jurisdiction in bankruptcy. It is 
provided that the supreme or appellate and every other 
court shall, as far as circumstances admit, with respect 
to British subjects and to their debtors and creditors, 
being either British subjects or foreigners submitting to 
the jurisdiction of the court, have all such jurisdiction 
as belongs to Bankruptcy and County Courts in England. 

The extremely mixed national character of the foreign 
population in most Oriental countries, and the number of 
different laws which are consequently administered in most 
Eastern mercantile communities, probably introduce an 
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unusual amount of complioation into bankruptcy pro* partiii. 
ceedings. There must generally be assets within more — L* 
than one foreign jurisdiction. The effect of such circum- 
stances, however, and all questions that spring from the 
differences between English and foreign bankruptcy laws 
may be dismissed from consideration here. No practical 
difficulties, to which they may give rise, are caused by 
the tBct of bankruptcy jurisdiction being exercised by 
Great Britain under the special local conditions, or by 
any peculiarity in the jurisdiction itself. Foreign debtors 
and creditors are in the same position with r^^ard to 
proceedings in the Consular Courts as foreign debtors and 
creditors in Europe are with refer^ice to proceedings in 
a Bankruptcy Court in England. It is only to be noticed 
that foreign creditors, and debtors if they choose to submit 
themselves to the jurisdiction, are subjected to the same 
requirements in respect of consents, security, and so forth, 
as are exacted in ordinary suits. 

The only real difficulty which presents itself is con- 
sequent upon the state of the law of domicil. An Anglo- 
Oriental domicil being impossible, a bankruptcy petition 
in an Eastern state can only be presented against a debtor 
if he shall have ordinarily resided or had a dwelling- 
house or place of business in the country within a year 
before the presentation of the petition. Were such 
a domicil possible, a petition could be presented against 
him, in the event of his being domiciled there, irrespectively 
of residence^. The instances may not be very numerous 
in which a debtor would be found to have a domicil in 
the East, without having also such business connexion 
with the seat of jurisdiction as to enable a petition to be 
presented on other grounds. But the circumstance may 
occur. The difficulty can only be touched and left; its 
solution is dependent on the external fact of the opinion 

^ Bankruptcy Aot, 1883, 46 and 47 Viot. c. 5a, sect. 6. 
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PABTlll. which may ultimately prevail, as to the advisability or 

JLL^ inadvisability of allowing an Anglo-Oriental domicil to 

be obtained. 

Matii- § 83. The Orders in Council which govern the more 

causes. numerous and important of the British communities in 

Eastern states confer upon the superior courts a limited 

jurisdiction in matrimonial causes. The jurisdiction, so 

far as it goes, is not exclusive ; and the Divorce Court in 

England has concurrent powers in all cases of which the 

conditions of domicil or residence prescribed by English 

law allow it to take cognizance. 

The Supreme Court of Constantinople has exclusively, 
' as far as circumstances admit, for and within the Ottoman 
dominions, with respect to resident subjects and protected 
persons, all such jurisdiction, except the jurisdiction relative 
to dissolution or nullity or jactitation of marriage, as for 
the time being belongs to the court for divorce and matri- 
monial causes in England,* The Supreme Court of 
Shanghai has like jurisdiction for China, Japan, and Corea 
over ' British subjects/ the term being only explained as 
meaning 'all subjects of Her Majesty, whether by birth 
or naturalization.' In Persia the consul general has the 
same jurisdiction with respect to ' resident British subjects^' 
among whom are subjects of the Indian protected states 
resident in the country. From Morocco all matrimonial 
causes in which British subjects and British protected 
persons, inclusive of natives of the protected states of India, 
are concerned go before the Supreme Court of Gibraltar, 
which exercises such, * if any, jurisdiction ' in respect of 
them as it has in Gibraltar^. 

It will be observed that in the Ottoman Empire and 
Persia jurisdiction is exercised only in respect of persons 

*• No matrimonial powers are given to the Consular Courts in the 
Congo State, Madagascar, Muscat, the Persian Coasts and Islands, and 
Siam. 
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who are resident; the Court at Shanghai can take PART IIL 
cognizance of all causes between f British subjects/ The — '-' 
Turkish and Persian Orders are thus founded on the 
assumption that no domioil within the Ottoman and 
Persian Empires is possible to a British subject, and where 
jurisdiction is dependent on domicil the parties are 
relegated to the English court or to whatever other court 
is competent in the matter. The China Order is more 
elastic; if domicil were possible in China and Japan, 
oases based upon it could be taken, as well as those which 
are based upon residence ; so long as it is not possible, such 
cases must be dealt with elsewhere. The number which 
could ever be affected by the difference of powers is probably 
not very great. In Turkey and Persia grave inconvenience 
would apparently be felt only on the supposition that 
a person domiciled there marries, resides, and gives occasion 
for the exercise of jurisdiction, in a country where no power 
of giving relief exists. 

The inclusion of native Indian subjects of the Empire, of 
protected persons in the Ottoman dominions, and of subjects 
of the Indian protected states in Persia and Morocco, 
amongst persons over whom matrimonial jurisdiction can be 
exercised, raises a question which at first sight may seem to 
be of some difficulty. Many of these persons are polygamous 
in fact, or potentially polygamous by their personal law. To 
what extent is the jurisdiction which is exercised over them 
to be in accordance with English law 1 English law only ^ 
recognizes monogamous marriage ; is this principle to be , 
carried into the East and is cognizance only to be taken 
of matrimonial causes between the very small proportion of 
the above classes who are monogamous ? Or is the proviso 
that English law is to be administered ' as far as circum- 
stances admit' sufficiently large to allow of jurisdiction 
being exercised over causes arising out of marriages con- 
tracted under a polygamous law ? 
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PART III. In choosing between two senses of words in an Order in 
^^'^* Council, as in an Act of Parliament, that must be taken 
which will allow the words to have operative effect ; and 
it can hardly be said that operative effect is given to 
language which covers many millions of people, when it is 
permitted only to touch an infinitesimal portion of them. 
A jurisdiction over Indian subjects of the Grown and 
Indian protected persons must be illusory which ignores 
alike the marriage laws of Mohammedans and Hindoos. 
It seems reasonable then to suppose that the personal law 
of the original domicil was intended so far as possible to 
accompany such persons into foreign countries where they 
live under the protection of Great Britain, and have recourse 
to the justice of her courts. In order that this shall be 
effected it is only necessary to apply the construction of 
the Order in Council, regulating the jurisdiction of the 
Consular Courts in Turkey, which was adopted by the 
judicial committee of the Privy Council in the case of 
Abd-ul-Messih v. Farra^. It was stated in the judge- 
ment in that case that 'according to section six' the 
Consular Courts 'are to administer the law for the time 
being in force *' in and for England," an expression which 
simply denotes the law for the time being administered in 
the courts of England,' and includes the law which is 
administered in Indian appeal cases ; in other words, with 
relation to the matter in hand, the law applicable in India 
to matrimonial causes between native Indian subjects of 
Qreat Britain, is applicable under the Orders in Council to 
the extent that jurisdiction is given by them. 
Probate § 84. The Consular Courts are courts of probate, and 
tion. can grant probate of wills or administration with the will 
annexed, or can grant letters of administration^ with respect 
to the property of British subjects, who are resident in 
Turkey and Persia, who are even momentarily in the 

^ App. Cases xiii. p. 44 a. 
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Goantry in Muscat, and who in China, Japan, Siam, the PART ill. 
Congo State, and Madagascar, have had their fixed places ^^^iJ' 
of ahode in the country. The last expression introduces 
an element of uncertainty, and its meaning is not easy 
to seize. It must be supposed, since it is used instead of 
the obvious word residence, to be intended to signify 
something more permanent than that term is usually 
employed to indicate ; it has, however, no definite legal 
force, and seems to leave the occasions upon which the 
courts can exercise their probate jurisdiction very largely 
within their own discretion. It is not evident in any 
interpretation of the expression why it is used to define 
the jurisdiction of the Court of Shanghai without being 
also applied to that of Constantinople. The latter place 
being much nearer to England than the former it would 
seem natural, if a difference in the extent of probate 
jurisdiction were to be made, that it should be the seat 
of narrower rather than of larger powers. 

More important is it to remark that the Consular Court 
has no probate jurisdiction in cases where the deceased 
British subject dies outside the country where the court 
is established. The powers of the court seem in that case 
to be limited to taking possession of the personal property 
of the deceased, so that it may be kept until it can be 
dealt with according to law, or to granting, if necessary, 
a protective administration to an officer of the court. 

§ 85. A few final words may be devoted to the powers of Jurisdio- 
the Consular Courts in relation to British officials and to ck>n8uiar 
the government of the country in which the courts are ^^'^^ 
established. 

Although all powers which they hold spring remotely ii^ respf^^ 
from a delegation made by the sovereign of the terri- officials ; 
torial state, their authority is immediately derived from 
the British government, which has instituted them, not 
in the capacity of an agent, but independently, in 
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PABTIII. virtue of rights acquired by treaty. They are British 
— L"* courts. They have therefore like jurisdiction in respect 
of diplomatic and consular agents as is possessed over 
persons in the service of the state by the courts in 
England^ except in so far as their powers are limited in 
the Orders in Council either expressly or- by implication. 
The jurisdiction is no doubt in practice not always 
available. In Turkey, Egypt, China, Japan, and Morocco, 
jurisdiction is possessed by the Court of Appeal con- 
currently with the Consular Courts both in civil and 
criminal matters ^ ; and the High Court of Bombay has 
concurrent civH powers with the consul at Muscat. But 
with regard to Siam jurisdiction can only be exercised 
by the court at Singapore with the consent of the consul 
general at Bangkok; and in Persia and the countries 
covered by the Africa Order there is no provision of 
means by which the superior consular officer in a given 
state, or region can be made either civilly or criminally 
amenable to the law. The powers of the court in the 
latter class of places are obviously illusory as against the 
superior consular official ; they are equally futile in some 
instances for his protection. Where he is alone, where 
the civil jurisdiction of a district court is insufficient, or 
where it possesses no criminal jurisdiction, he may be 
without any available remedy against a wrong, and with- 
out any means of punishing a crime of which he was him- 
self the object, since it would be impossible for him to act as 
judge in his own cause. The difficulty in either direction 
can only be got over where, as is the case in Madagascar, 
Great Britain is empowered to delegate authority to any 
^ officer duly appointed ' as well as to the consul. 

' It wiU be remembered that in Shanghai there is a Supreme Court ; 
that the Consular Court at Alexandria has concurrent jurisdiction with 
the ProTinoial Consular Courts within its district ; and that the Supreme 
Court of Constantinople has concurrent jurisdiction with it ; finally, that 
the Supreme Court of Gibraltar is the Comt of Appeal for Morocco. 
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For the same reason that the Consular Court is a British PART III. 

CHAP. a. 

court the territorial sovereign, if he chooses to bring an 

action in it, submits himself, by doing so, as absolutely to J^J[®*^^®^ 
the jurisdiction as any other litigant, and must take the foreign 
consequences of his submission as fully as it has long been suing in 
settled law that he must take them in England \ ^^ ^^^' 

If a question arises between a Consular Court and the Questions 
government of the country in which it is established as to petenoe. 
whether a particular case falls within the jurisdiction of 
the former, it is for the court to decide in the first instance 
upon its own competence, and it is not until after appeal 
to the judicial committee of the Privy Council that the 
'dispute can enter the diplomatic phase. Great Britain, in 
respect to her own courts, can only act upon the theory 
of their complete independence, except to the extent that 
it has been restricted by express legislation ^ It is for 
them to declare the law which it is their duty to administer; 
if it be found that the law conflicts with treaties or with 
other international obligations, the state must make what 
satisfaction may be possible at the moment and must 
provide for the future by effecting the necessary alterations ; 
but it cannot move until the law has been ascertained. 
It can neither supersede nor interfere with the action of 
its courts. 

§ 86. The Foreign Marriage Act, 1892, applies to Oriental Marriages 
as well as to Western countries ; diplomatic and consular oountries. 
agents therefore, if duly authorized to be marriage officers, 
have the same powers as like agents in the territory of 
European or American states, and exercise them in the 
same manner, and subject to the same conditions ' ; except 
that, owing to the diversity of marriage institutions, con- 

^ A sovereign 'brings with him no privileges that can displace the 
practioe as applying to other suitors.' The King of Spain v. Hullet and 
Widder, i Clark and Finnelly, H. of L. 333. 

* Gomp. 5 71. 

' See Part IL chap, iii 





Digitized by 



Google 



194 POWERS AND JUBISDIOTION OF THE 

PART III. siderations of comity are absent ; and that the question 
cHAP^. ^jjg^jj^ ^ particular marriage, valid by reason of its 
having been performed according to the local law, is valid 
also by English law need not be entered into, there not 
being in the vast majority of instances sufficient facilities, 
within the reasonable meaning of the Order in Council S 
for the solemnization of the marriage in accordance with 
the law of the country. 

Generally marriages, contracted in Oriental countries, 

to which British subjects are parties, will be celebrated 

under the provisions of the Foreign Marriage Act; but it 

will be remembered that its enactments are permissive, and 

not directory to the exclusion of all other forms than those 

prescribed. It is necessary therefore to inquire whether 

there are any different forms of marriage which can be used 

under the sanction of English law, and whether there are any 

forms of marriage good under territorial laws which are 

capable of effecting marriages good according to English law. 

Marriages § 87. It has been seen that by the law of England as 

d^prae- ^^ stood antecedently to Lord Hardwicke's Act marriages 

STforea '^^^^ valid, if contracted per verba de praesenti before 

person in a clergyman in episcopal orders, and that the Act in 

enisconal 

orders. question confined the changes which it introduced to the 
United Kingdom. It follows that British subjects still 
carry with them the ancient law into foreign places where 
British jurisdiction exists, and into heathen or Moham- 
medan countries where there is no local law which is 
applicable to the marriage of Europeans^. There can 
therefore be no doubt that marriages performed by 
a clergyman of the Church of England or of the United 
States, or by a priest of the Church of Bome ^, in places 

^ Foreign Marriages Order in Council, 189a. 

« a6 Geo. II, c. 33 (1753) ; Lautour v. Teesdale, viii Taunt 830 (1816). 
* In the Lautour ease the marriage was performed by a Portuguese 
Roman Catholic priest at Madras. There seems to be no reason for making 
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and countries of the above kinds, are perfectly good, and part III. 
even if there be local forms, or forms recognized by the — '- * 
local law, which are available, the existence of the juris- 
diction conceded by the local sovereign to Great Britain 
secures the validity of the contract. Marriages thus 
celebrated under the ancient law of England can be 
performed in any place, and without any obligation of 
residence or of notice. The jurisdiction possessed by the 
British crown is co-extensive with the territory of the 
sovereign authority from which it is derived, if concession 
be taken as its basis ; and as between the Crown and its 
subjects, whether opportunities of marriage are afforded 
on the ground of derivative powers or of powers assumed 
because of the absence of a local law which can be applied, 
the enabling jurisdiction is in either case, not locally 
circumscribed, but general and personal. The absence of 
any need for residence or notice is consequent upon the 
fact that no requirement in these respects was made by 
the law which was formerly general, and which still 
regulates marriages of the sort under consideration. 

While the law is clear, it has to be kept in mind that 
certain practical difficulties attach no less to those marriages 
in Eastern countries which are unquestionably valid, than 
to those of a validity more hard to establish, which may 
perhaps be contracted in some circumstances in European 
or American states. There may be great difficulty in 
proving the celebration of a marriage ^6r verba depraesenti, 
before a person in episcopal orders, if the necessity for 
doing so should arise ; and unless it could be shown that 
recourse to a consul had been impossible, and that con- 
any distinction between the episcopal orders of different churches. There 
is indeed at least one case in which clergymen not in English episcopal 
orders have received appointments with a view to the marriage of British 
subjects. In the end of last century the Hudson's Bay Company, finding 
it difficult to procure a sufficient number of English chaplains for their 
territories, appointed persons in orders of the Swedish church. 

2 
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PARTIIL sequently no choice oflfered itself as to the means by which 
— L*' the marriage should be perfoi-med, the conduct of the 
parties in entering upon wedlock through a side door 
would expose them, where proof was not of the clearest 
nature, to suspicions and inferences which might bring the 
regularity of their marital connexion into the utmost peril. 
The local consequences also may not be less inconvexiient 
in Oriental than in European countries. In Turkey, for 
example, and no doubt in all other Mohammedan countries, 
a marriage good by the law of any religious community 
is good for aU purposes in the territorial dominions. A mar- 
riage per verba de proLeaerUi before a priest in episcopal 
orders is therefore one which Turkish courts, and Turkish 
administrative authorities, would be fully prepared to 
recognize, and in most cases do recognize \ But a British 
ambassador or consul has at present no authority to declare 
the law; he cannot give any assurance that a marriage 
of the sort is valid by the law of the Church of England. 
The Turkish courts therefore might not recognize it; 
and as they take cognizance of all cases in which real 
property is directly or indirectly involved, the consequence 
of non-recognition. might be serious, notwithstanding its 
social unimportance. An Order in Council could dear 
away the difficulty in principle; but in practice, unless 
a certificate from a clergyman or other person in orders 
were admitted as evidence of the marriage for all puiposeSy 
there would still be difficulty arising from the want of 
formal proof. The Turkish courts would either demand 
a certificate of marriage from the consul, or would have 
to be permitted to go into the question of validity after 
their own fashion, and in effect to adjudicate upon 

^ It seems to have always been, and still to be, the general custom 
among Europeans in the Ottoman dominions to be married at their 
church, Catholic, Protestant, or Greek, as the case may be. See Salem 
(Advocate at Salonica), in Rev. de Droit Int. Priv^, xvi. 9S-9. There are 
now certain compulsory exceptions. 
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questions of English marriage law. Like embarrassments PART ill. 
might be caused, especially in cases of mixed marriages, if — L^' 
the nationality of the children were at issue ^. 

§ 88. Beyond marriages per verba de praeserUi effected Marriages 
before a person in episcopal orders, there lies another ^le proe- 
class of contracts purporting to be marriages, which are ^^^ 
made by a simple exchange of declarations in the presence presence of 
of witnesses. Whether these are ever valid at all, and 
if so in what circumstances, and under what conditions, 
is a question of no small difficulty and delicacy. At the 
first blush the matter looks simple enough. In the very 
carefully weighed case of the Queen v. Millis ^ the House 
of Lords decided, in perfectly general language, that by 
the common law of England a marriage per verba de 
praesenti must be entered into before a person in orders, 
and that therefore a marriage of that kind, not so made in 
a place where the common law reigns, is invalid. The law 
is thus fixed for all cases which are necessarily governed 
by the decision ; but there is still much uncertainty as to 
the extent of ground which it will be permitted to cover. 

The case was one in which the validity of a marriage 
contracted before a Protestant dissenting minister in 
Ireland was at issue ; it was a man*iage in a country of 
European civilization, where other means of effecting 
marriage were provided. Notwithstanding therefore that 
the language of the decision in the House of Lords was 
without reserve or limitation, it may be argued that 
there is no such parity of circumstance between a marriage 
in Ireland and marriages in Eastern countries under the 
pressure of extreme difficulty or necessity, that it is needful 
or even justifiable to test both by the same principles, and 
to apply the common law in all its integrity to the latter. 

^ On the attitude taken up by the Ottoman government with respect to 
religious marriages of foreigners, see Salem, loc. cit. 
' X Clark and Finnelly, 534. 
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PART III. This at any rate is the view which seems to have been 
^^'^^'°' taken by judges of great authority. Lord Cranworth in 
delivering judgement in the later case of Beamish v. Seainish * 
went out of his way to say, ' I wish to guard myself against its 
being supposed to be clear that the decision in the Queen v. 
Millis applies to the case of marriage of necessity entered 
into where the presence of a minister in holy orders may 
have been impossible. That question must be considered 
in this House as still open to be determined whenever it 
may arise * ; and Mr. Justice Willes in giving to the House 
of Lords the opinions of himself and of Justices Byles and 
Hill upon the same case, expressed a doubt whether the 
Queen v. Millis could be * ever rightly held to apply to 
British subjects in the colonies and foreign countries, where 
no priest could be procured V 

That a distinction will be made between marriages 
entered into in Oriental and barbarous countries and 
marriages of the sort contemplated by the decision in the 
Queen v. Millis, is rendered the more probable that the 
coiTectness of the law there laid down, even with regaid 
to the marriages undoubtedly covered by it, is very far 
fii'om being unimpeached. The House of Loi'ds were 
equally divided in opinion ; and if the judgement given 
can rest upon the great legal authority of Lord Lyndhurst, 
it failed to commend itself to Lord Campbell and Lord 
Brougham, who delivered judgements in favour of the 
legality of a simple contract before witnesses. The judges, 
who were consulted on the law, reported in favour of the 
view that prevailed, but it appears from observations which 
dropped from Lord Cranworth and Lord Wensleydale in 
the case of Beamish v. Beamish that they had wished to 
consider the point more maturely, and that it was only 
with great doubt that they adopted the conclusion which 
was reached ; Lord Wensleydale confessed that with the 

* ix Clark, House of Lords Cases, 274. • lb. 33a. 
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Queen v, Millis before him at that moment as an unde- part ill. 
cided case he would concur in the opinion which Lord ^^ "^' ^ 
Campbell had supported^. 

If the decision in the Queen v. Millis represented the 
common law of England rightly^ it is nevertheless certain 
that in the American Colonies and in India 'only such 
portions of the common law ' can have been understood to 
be 'introduced as were suitable to the condition of the 
country 2/ In New York, Pennsylvania, South Carolina, 
Kentucky and Georgia ' the consent of the parties is all that 
is required ; ' and as this doctrine has always been supposed 
to be that ' of the common law, and also of the canon law, 
which governed marriages in England prior to the Marriage 
Act of 26 Geo. 11/ it is unquestionably that of the common 
law, as understood to be applicable in America, upon which 
practice was modelled, and the courts decided, before the 
separation of the United States from Great Britain, in the 
states mentioned, and in others where the law is now 
altered^. In India it was the policy of the East India 

^ Dr. Lashington, whose authority wad great in cases of marriage law, 
practically ignored the decision in the Queen v. Millis. In his judgement 
in Catterall v. Catterall (i Robertson, 58a) he says, ' In the Queen v. Millis 
nothing feU from any of the Law Lords in the House of Lords which in 
any way intimated that such a marriage,' yiz. a marriage per verba de 
ffrcieaenii without the presence of a person in orders, * would not be 
sufficient to enable this Court to proceed to a separation a mensd et 
thoro, 1 am not disposed to carry the decision in that case one iota 
further than it went, . . . until I am controUed by a superior autho- 
rity — for no further examination of the question will induce me to 
change my opinion — most unquestionably I shall hold in this and all 
similar cases that where there has been a fttct of consent between two 
parties to become man and wife, such is a sufficient marriage to enable 
me to pronounce when necessary a decree of separation.' He seems to 
leave open the question of the right of the wife to dower, and of the 
legitimacy of the children. 

" Sir Erskine Perry in Maclean v, Crystall. Supreme Court of Bombay, 
1B49, Peny, Oriental Cases, 75. 

* Kent, Comment, on Amer. Law, Ed. 1873, *B5j *87, *88. Hautz v, 
Sealy, yi Binney, 408 ; Jewell's lessee v, Jewell, i Howard (Supreme 
Court of the United States), 233 ; Patterson v. Gaines, yi Howard, 587. 
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PABT III. Company to encourage marriages at their factories, and it 

CHAP 9 * 

— L' appears that 'ship loads of young ladies' were sent out 
by the corporation in the end of the seventeenth century ; 
it was not till the beginning of the eighteenth century 
that chaplains were provided, and then so sparingly that 
within the memory of persons living in 1849 there were 
only three chaplains assigned to the whole Bombay Pre- 
sidency, and the native states in connexion with it. Great 
numbers of marriages must have been contracted by mere 
consent before witnesses both within and without the 
territories under British jurisdiction ; indeed ' the practice 
which has existed so far back as any trace can be dis- 
covered' appears to have been 'to celebrate marriages 
in the absence of a clergyman in as solemn a manner as 
the nature of the case permitted. Any European who 
has been any time in the country is able to enumerate 
many of his friends amongst whom or amongst whose 
connexions such marriages have taken place/ In the 
case of a marriage performed at Surat by a missionary 
not in episcopal orders, there not being a Protestant 
clergyman nearer than Ahmedabad, about a hundred and 
forty miles distant, the marriage was held by the Supreme 
Court of Bombay to be good, although there was a Boman 
Catholic priest in the town. The court considered that 
so much only of the common law having been imported 
into India as was suitable to the condition of the country, 
the requirement of the presence of a minister in holy 
orders at the celebration of a marriage was not included 
in the portion introduced^. The Surat marriage was 

^ Maclean v. Crjstall, loc. oit. In deciding the ease of Catterall e. 
Gatterall (loc. cit.)) Dr. Lushington said : 'Were I to hold the presence of 
a priest in the orders of the Church of England to be necessary, I should 
be going the length of depriving thousands of couples married in the 
colonies and the East Indies (where tiU of late there were no chaplains) 
of the right to resort to this court for such redress as it can give in cases 
of cruelty and adultery.' 

It is to be noted that in Catherwood v. Gaslon (ziii Meeson and 
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found to be good, and the wife having committed adultery, part III. 
& bill for its dissolution was brought into Parliament and ^'^Iflf' 
passed. In discussing the bill the House of Lords was of 
course acting in its legislative and not in its judicial 
capacity; but it is inconceivable that the House would 
have passed an Act considered by the Law Lords to be in 
contravention of the law of England ; the decision of the 
Supreme Court of Bombay, therefore, must be taken to 
have received an impoiiant, though informal, confirmation. 

It is not for a mere writer to anticipate the ultimate 
decision of the courts^ and to formulate a judgement of 
his own. It is enough to say that though facilities for 
concluding marriages in a regular manner are commonly 
provided far more fully than in the earlier days of the 
American colonies, or than in India during a great part of 
the present century, there are places in no inconsiderable 
number where the requirement of a person in episcopal 
orders would be found to constitute a prohibition of 
marriage as absolute as would be an imperative legal 
obligation to have recourse to a consul. 

§ 89. Subject to such qualifications as may be impoi*ted i^ ^ 
by the existence of local laws recognizing Christian mar- in poiy- 
riages, it is generally impossible for a marriage, "^bich^^^^^ 
shall be valid within the British dominions, to be con- 
tracted by British subjects in a polygamous country in 
accordance with the local law, except when the parties 
to it are themselves members of a polygamous religious 
community belonging to territories where such marriages 

Welsby, 261 ; 1844), it was decided that a marriage was invalid which 
had been performed at Beyrat in 1834, between two British subjects, by 
an American missionary not in episcopal orders. The judgement was no 
doubt inspired by that given in the Queen v. MiUis ; but as at that time 
consuls were not empowered to marry, and there was probably no person 
in orders within many himdreds of miles, the case would evidently fall 
within the exceptions to the Queen ^. Millis, if exceptions there be, and 
the decision wiU either be overruled or confirmed according to the view 
which is ultimately adopted by the House of Lords. 
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PART III. are good by the local British Law. Between British 
— L ' subjects of European blood, as between subjects of every 
other country of European civilization, marriage and its 
effects are founded upon the assumption of monogamy; 
and the status which is created by it, the relations of 
married persons to each other, the consequences in respect 
of legitimacy and property, the whole social and legal 
incidents of marriage, are so different under monogamous 
and polygamous systems that it is impossible to work the 
two together. Polygamous marriage is wholly rejected by 
English law ^, 

In mono- § 90. In a monogamous Oriental country, such as Japan, 

gamouB 

Eastern on the other hand, a marriage valid by the local law is 
countries, yg^jj j g^jg^ ^ ^.j^^ British dominions. The form of celebra- 
tion is immaterial : so soon as an English Coui*t is con- 
vinced that no second wife can be taken during the life- 
time of the first, unless the latter be divorced, it recognizes 
that the essential element of a European marriage is 
present, and it gives effect to the relation *. 
Registra- § 91. It is probably superfluous to note that as the 
marriages, eighteenth section of the Foreign Marriage Act and the 

^ Comp. on the essential difference from the legal point of view of 
Christian and polygamous marriages, Lord Brougham in Warrender v. 
Warrender, ii Clark and FinneUy, 529 ; Lord Penzance in Hyde v, Hyde, 
Law Bep. i Proh. and Div., 130 ; and Sir J. Hannen in Brinkley v, the 
Attorney-Gteneral, Law Rep. xv Prob. and Div. 76 (1890). 

' ^The principle/ said Sir J. Hannen, 'which has been laid doMn' by 
the Hyde and Bethell cases ' is that a marriage which is not that of one 
man and one woman to the exclusion of all others, though it may pass by 
the name of a marriage, is not the status which English law contemplates 
when dealing with the subject of marriage. . . . Though throughout the 
judgements that have been given on this subject, the phrase ** Christian 
marriage/' '* marriage in Christendom," or some equivalent phrase, has 
been used, that has only been for convenience to express the idea. But 
the idea which was to be expressed was this, that the only marriage 
recognized in Christian countries and in Christendom is the marriage of 
the exclusive kind I have mentioned, and here it was proved that in 
Japan marriage is of that character/ Brinkley v, the Attomey-Qeneral, 
loc. cit. 
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eighth article of the Foreign Marriage Order in Council, partiii. 

1892, extend to marriages contracted in Oriental states, if" 

it is the duty of the consular officer^ suhject to the reserve 
made in the latter article, to register marriages solemnized 
in accordance with the local law, in the manner prescribed 
for the registration of like contracts in European or 
American countries, provided the marriages are of such 
sort that they are, or may conceivably be, valid in the 
British dominions. Where the local law contemplates 
polygamous marriages only, or in any case in which 
a marriage has been so concluded as to leave open the 
right of taking further wives, it is considered not merely 
that no duty of registering the marriage arises, but that 
the consular officer ought to refuse to register iU even 
with an appended remark indicating the character of the 
union. He is called upon at most to secure the perpetua- 
tion of evidence that a ceremony has been gone through 
purporting to set up a good marriage according to the 
law of some country which holds fundamentals of law 
in common with England, and possibly having for its effect 
the conclusion of a marriage that may be recognized in 
the British dominions. It is wholly outside his functions 
to perpetuate evidence with regard to a ceremony which, 
whatever effect it may have, is destitute at least of the 
power of setting up that relation which is called marriage 
in Christendom. 
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CHAPTER III. 

Protectobates, Spheres of Influence, and Barbarous 
Countries. 

partiil §92. The term 'protectorate' is one of which the 

^-^^ meaning is somewhat indefinite; or i-ather perhaps it 

Essential may be said with more correctness to have different 

character- "^ 

istic of meanings in different circumstances and in the mouths of 

tontte.^' different persons. A protectorate of the kind which used 

to be exercised by a European power over a smaller 

civilized state is far from being identical with the relation 

which links an Eastern protected state or community with 

a European country ; and a protectorate as understood by 

the German government signifies the assumption of much 

fuller control than has seemed to Great Britain to be 

legitimate. So different indeed are the meanings of the 

word, that they can in truth be only said to have one 

element in common. In all cases a state or community 

under the protection of a European state has parted with 

freedom of action in foreign affairs. 

Difierence It was usual for the older writers on international law 

protec- to describe protected states as retaining their indepen- 

toratesof ^j^j^^ i^ Of insufficient power to guard it themselves, 

^ Vattel, for example, aays : * Un dtat feuble, qui, pour sa sdretd se met 
sous la protection d'un plus puissant, et s'engage, en reconnaissance, 
h plusieurs devoirs ^uivalents k cette protection, sans toutefois se 
d^pouiller de son gouyemement et de sa souverainet^, oet ^tat, dis-je, ne 
cesse point pour cela de figurer parmi les souverains qui ne reconnaissent 
d'autre loi que le droit de gens.' Le Droit de Gens, lAv. L cap. i. S 6 ; 
and comp. cap. xyi. § 19a. 
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they placed their foreign relations under the tutelage of part ill. 
a country strong enough to provide for their security ; but — '— ' 
they retained, or at least were in law supposed to retain, ^an^and 
their complete rights of internal sovereignty. *^® ^J*^ 

Typical examples half a century ago were Monaco and the 
Ionian Islands. However doubtful may be the propriety 
of ascribing independence in any serious sense to these 
states, they had at least a core of independent administra- 
tion, the limits of which coincided with the range of those 
matters with which, apart from politics, other countries or 
their subjects were concerned. They had an internal 
government, a police, laws^ and courts, of the ordinary 
European type. Whether the justice provided were good 
or bad, it was offered in such form and under such external 
guarantees that the country responsible to foreign states 
could not reasonably be called upon to displace any of the 
internal powers of the local government ; there was no more 
probable risk of scandalous deficiency in public order or of 
gross injury to foreign subjects than exists in many inde- 
pendent states of the European type of civilization. In these 
respects there is a wide, and as will presently be seen 
a cardinal, distinction between protectorates of the kind 
which was formerly familiar, and those which have sprung 
into existence of late years in the East and in Africa. For 
practical purposes in fact there is no analogy between the 
two sorts in the essential particular of the authority to 
which a foreign state must in reason look for due provision 
of administrative and judicial safeguards of the interests of 
its subjects. 

§ 93. It is not likely that the ancient doctrine, or the Views 
precedents supplied by protectorates in Europe, weighed enter-' ^ 
much with English statesmen and lawyers when they ^^^^ ^^ 
found it necessary to define the relation of Great Britain Britain 
towards Eastern states^ and barbarous communities over relation 
* Among Eastern protected states I do not include the natiye states 
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PART III. which protectorates had been established. It is more 

CHAPES- prQi)ai)ie that the Austinian theory of the indivisibility of 

**rot^iii sovereignty furnished the influence under which they long 

and persisted in regarding protected states or communities as 

S^a. independent, and which induced them, arguing logically 

from their premisses, to repudiate all possession of power 

within the territory, whether by way of privilege or 

obligation, except over British subjects. The territory 

was foreign, its inhabitants were foreign; over neither 

therefore could jurisdiction be exercised, still less could it 

be assumed over subjects of other European states. So 

recently as 1888 an Agreement was concluded with the 

Sultan of Brunei under which * the state is to continue to 

be governed and administered by the Sultan and his 

successors as an independent state, under the protection of 

Great Britain' ; jurisdiction is reserved to British consular 

officers over British subjects and ' protected subjects,' — ^that 

is to say protected persons, — ^but the British courts are not 

invested with civil or criminal jurisdiction over the subjects 

within the Empire of India. They form a class apart. With many of 
them treaties were entered into long ago which, if no subsequent change 
in the relations so established had taken place, would warrant their being 
looked upon as independent, save in the one point of incapacity to main- 
tain diplomatic intercourse with any European or Eastern power, or any 
fellow Indian protected state. Since then, however, sometimes by fresh 
compact, uniyersally by usage, internal independence has been invaded to 
an extent which is no doubt very different in the case of the Nizam from 
that of the petty chiefs of Eithiilwad or the Bajptit princelings of the 
Himalayas ; but which everywhere involves the exercise to a greater or 
less degree of territorial jurisdiction by the paramount power, and implies 
the reserve on its part of a certain dominant * residuary jurisdiction,' and 
even of the right to disregard the plain terms of the treaties themselves 
when the supreme interests of the empire are touched, or when the 
interests of the subjects of the native princes are gravely affected. Were 
the sovereignty of Great Britain less marked in fsuct, it would stiU be 
impossible to hold that the native states of India preserve so much inde- 
pendence as remains in the hands of an ordinary protected state. From the 
moment that the Queen was proclaimed Empress of India the sovereign 
powers which native princes enjoyed, and enjoy, ceased to be relics of 
their independence ; they were kept by sufferance or delegation. 
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of foreign states ^. There is thus no means of protecting pabt hi. 
British subjects against the misdeeds of foreigners whose ^^"f^L?' 
government may not choose to cede jurisdiction, nor of 
securing civilized justice to foreigners in either civil or 
criminal matters where natives or subjects of third powers 
are concerned. 

§ 94. The views which commend themselves to foreign views 
countries, as to the powers and duties attendant on a pro- ^i^^ ^y 
tectorate, are of a very different complexion to those which foreign 

•^ ^ ^ powers. 

have been entertained in England. It is believed that all 
the states represented at the Berlin Conference of 1884-5, 
with the exception of Great Britain, maintained that 
a protectorate includes the right of administering justice 
over the subjects of other civilized states ; and by the 
first article of the General Act of the Brussels Conference 
of July, 1890^ the powers, in this instance inclusive of 
Great Britain, declared ' that the most effective means for 
counteracting the slave trade in the interior of Africa are 
the following : — (i) Progressive organization of the admin- 
istrative, judicial, religious, and military services in the 
African territories placed under the sovereignty or pro- 
tectorate of civilized nations'; in the second to the seventh 
paragraphs are prescribed the establishment of occupied 
stations, roads, railways, inland steam navigation, telegraph 
lines, and the maintenance of restrictions on the importa- 
tion of fire arms and ammunition ^. Evidently on the one 
hand acts of the nature contemplated and prescribed compel 
extensive interference with the internal sovereignty of 
a community and involve a commensurate assumption of 

^ Hertslei, Commercial Treaties, zyiii. 2a8. Sarawak is goyemed stiU 
more completely as an independent state, the control of foreign relations 
being alone resenred to Her Majesty's government. The arrangement in 
this ease is natural ; but it is curious that the 'independent ' soTereignty 
of a company created by charter should be recognized, and that the 
authority of the British Crown within the * State of North Borneo ' should 
be 'extraterritorial.' 

' ParL Papers, AArica, No. 7, 1890. 



Digitized by 



Google 



208 PBOTECTORATES, SPHEEES OP mPLUENCE, 

PART III. sovereignty by the protecting state; on the other the 

cHAP^. objects aimed at can hardly, if at all, be attained com- 
patibly with the exemption of European traders and 
adventurers from the local civilized jurisdiction. 

It is in this sense that the general rights accruing from 
the possession of a protectorate are interpreted by Germany 
and Fitmce, and that the conventional rights given by the 
General Acts of the conferences of Berlin and Brussels are 
unquestionably understood by the former power; it is 
equally certain that France will not adopt a reading in any 

Germany, particular more unfavourable to herself. The law regulating 
jurisdiction in the German protectorates, as modified by 
alterations introduced by Imperial Decree of March 15, 
1888, expressly declares that it is competent to the Imperial 
authority to extend jurisdiction over all persons irrespectively 
of their nationality, and to place natives of the territory 
on the same footing as German subjects with regard to the 
right of flying the Imperial flag. Further, it is evident 
that the protected territories are put at least under the 
suzerainty of the German Empire, and that the protectorate 
has consequently a distinct territorial character ; so much 
is this so that foreigners settling within the jurisdiction 

France, may be naturalized and become German subjects. France 
on her part, wherever she has found it possible, has 
assumed powers not inferior to those taken by Germany. 
When the protectorate of Madagascar was acquired, treaties 
had already been concluded by its sovereign with Great 
Britain and the United States which barred France from 
obtaining jurisdiction over all foreigners, and the Malagasy 
government has since shown no disposition to abandon 
control of its internal affairs ; French jurisdiction therefore 
is no greater than that which it had by treaty before the 
existence of a protectorate, or than that which is enjoyed 
by Great Britain ; the powers of the protecting state are 
in fact extremely shadowy and its whole position far from 
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assured. Tunis may almost be said to have been absorbed ; PART ill. 
it is a protectorate only in name, and lies too far away on *^^1L,^* 
the opposite extreme from Madagascar to be of much use in 
illustrating the necessary authority of a protecting state. 
Apart from some minor protectorates, and from districts in 
the interior of Africa^ which are claimed, but which no 
attempt has as yet been made to organize, there remain 
Annam and Cambodia. There the domestic administration 
is nominally left in the hands of the native government, 
and the resident only utters his commands in the form of 
advice. The protectorate is thus of the most normal type. 
Foreigners of every nationality are however placed under 
French jurisdiction, both in criminal and civil matters, and 
in contentions between themselves as well as in mixed 
causes ^. That jurisdiction will be exercised as a matter of 
course over foreigners in aJl French protectorates may be 
inferred from a recent decision of the Cour de Cassation, 
reversing a judgement of the Appeal Court of B^union, 
which had declared itself incompetent to try a British 
subject for murder committed in the protected island of 
Anjouan (Johanna)^. 

> Rey. de Droit Int. Priy^, xvii. 905 ; Reiohs-Geaetzblatt of March 
15, 1888 ; Treaty of Houdong of April 14, 1863, State Papers, hni» 739 ; 
Treaty of Hu4, of June 6, 1884, State Papers, buy. 100. 

Foreigners in Annam are expressly subjected to French jurisdiction by 
the Treaty of Hu4. The treaty of Houdong between France and Cambodia 
only states that 'diffSrends' between French citizens and other Europeans 
are to be adjudicated upon by the Resident ; and no change is in terms 
made in this respect by the Treaty of Pnom-Penh of June 17, 1884 (State 
Papers, Izzy. 99a) ; but the First and Fourth Articles open a door to the 
exercise of complete jurisdiction by proyiding that France may assume any 
power which she may think fit to take. 

> Affaire Magny et autres ; Cour de Cassation, Oct 97, 1893. A portion 
of this judgement is worth quoting. ' Attendu,' it says, ' que si ce traits ' 
of 1899 ' k Texemple des deux pr^c^ents, ne oontient aucune disposition 
qui attribue express^ment tout ou partie de la justice criminelle aux 
tribunaux fran^is, oette attribution r^sulte implicitement de son article 3, 
ainsi oon9U : " le Rodent de France aura sous ses ordres le personnel de la 
police. Aucune force publique ne pourra se recmter, s'oiganiser, ni se 
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PARTin. § 95. The powers exercised by Great Britain in pro- 

cfiL4P^. ^QQ^Yg^ioQ ^Q singularly various both in form and extent. 

Powers In the Malay Peninsula no definite jurisdiction is appro- 

exeroised 

by Great priated ; authority is vested in a Council of State, on 
inher^ which both the native chief and the British resident have 
t^^ a seat, and which is so invariably guided by the advice of 
Malay the latter in all matters relating to the interests of 
. f^y^gj^gyg^ that it has been found practicable to dispense 
with the establishment of special British courts. The 
continuance of so simple an organization has no doubt 
been facilitated by the almost total absence of European 
Zanzibar subjects of Western states. In Zanzibar and Brunei, 
Brunei, where well developed Oriental governments existed 
previously to the establishment of a protectorate, the 
powers acquired or asserted are strictly based on treaty, 
and do not exceed those possessed by Great Britain in 
several independent Eastern states, except in the one 
particular of the transference of foreign relations into the 
.hands of the British government. Such is the self-restraint 
of Great Britain, that in the very agreement with the 
Sultan of Brunei, by which he accepted protection, it is 
provided that in mixed civil cases arising between British 
and British protected subjects and the subjects of the 
Sultan, the trial shall take place in the courts of the 
defendant's nationality, an officer appointed by the govern- 
ment of the plaintiff's nationality being entitied to be 
present at, and to take part in, the proceedings, without 

mouYoir que par lea ordres du Rodent." Attendu en eflfiat, qu'il etit 6i6 
oontradictoire de donner k la France pour la repression dea crimes les 
mesures pr^paratoires de police et celles d'ex^cution et de laisser h la 
juridicUon locale Tappr^iation des actes criminels, autres du moins que 
oeuz ooncernant ezclusiyement les indigenes, et cela sans aucune dea 
garanties qui sent assur^es aux accuse devant les juridiotions fran9ai8e8 . . 
la cour cesse et annule ' &c. The court is troubled with no doubts as to 
the power of the Sultan of Johanna to cede jurisdiction oyer foreigners, 
and has no hesitation in going beyond the words of the treaty in order to 
give effect to what it conceives to be their logical consequences. 



Digitized by 



Google 



AND BABBABOUS COUNTRIES. 211 

however having a voice in the decision^. In Zanzibar, by PART ill. 

a recent arrangement, in all cases in which a British subject ^|^^^' 

is concerned, *and the defendant or accused is a subject of 

His Highness the Sultan, or of other non-Christian power 

not represented by consuls, the Sultan hereby delegates 

all his judicial powers, as defined in' Article XVI of the 

Treaty of April 30, 1 886, < to Her Britannic Majesty's agent 

and consul general or to any person or persons appointed 

by the Secretary of State for that purpose. His Highness 

however retains the right to appoint a kathi to be present 

at the hearing of such cases and to act as assessor V 

In neither case is any jurisdiction, taken by the Order 
in Council applicable to the respective states, exercisable 
over foreigners in either civil or criminal matters; it is 
even provided in the Brunei Order, issued subsequently 
to the assumption of the protectorate, that if a foreigner 
institutes civil proceedings against a British subject, or is 
willing to appear as a defendant, in a British court, he 
must first file his consent to the jurisdiction, and if 
required must produce the consent of a competent authority 
of his own government ; in Zanzibar, by a provision which 
has not been rescinded since the establishment of the 
protectorate, the latter condition is impei-ative. The 
Somali Coast is placed under an Order in Council, which 
simply applies the Persia Coasts and Islands Order, a|id Somali 
which therefore recognizes that causes in which a foreign 
European subject is concerned can only be entertained in 
a British court by consent^. The orders in the above 

^ Hertslet, Com. Treaties, xviii. saS. 

' Declaration between Great Britain and Zanzibar of Deo. 16, 1893. 

' Brunei Order in Council, 1890 ; Zanzibar Order in Council, 1884 ; 
Somali Order in Coimcil, 1889. 

The requirement that a foreigner ahaU obtain the consent of his govern • 
ment before submitting as a defendant to the jurisdiction of the British 
court, is necessary in Zanzibar with reference to subjects of all powers 
possessing extraterritorial jurisdiction under a treaty concluded before 
the assumption of the protectorate by Great Britain. Besides all Oriental 

P Z 
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PART in. cases are evidently inspired by the somewhat pedantic, 
cHAP^3. ^^^ certainly erroneous, notion that sovereignty is in- 
divisible, and that as Zanzibar, Brunei, and the Somali 
Coast are not completely under British sovereignty, they 
cannot be so for any purpose; it is supposed that Qreat 
Britain as a protecting state can only exercise delegated 
powers, and that an £astem state cannot grant jurisdiction 
over persons who are neither its own subjects, nor subjects 
of the country to which the powers are delegated^. 

countries, howeyer, there must be many Western states that have no 
such treaties. 

A' provision identical with that stiU existing in Zanzibar was even con- 
tained in the Western Pacific Order of 1877, which applied to New 
Guinea, the Solomon Islands, and other such places; the Order has 
now been superseded by that of 1893 which is different in this respect. 

Lai^r powers can now be taken on the Somali Coast by the simple 
process of the issue by a Secretary of State of Consular Instructions, or of 
a notification under the Africa Order. Africa Order, 1889, Arts. 4, 5, and 7. 
The inclusion of this protectorate within the limits affected by the Africa 
Order need not inyolve the substitution of English law for the law of British 
India, which is at present administered. Africa Order of June 98, 1899. 

^ The terms of Dr. Lushington's judgement in the case of Papa3ranni v. 
the Russian Steam Navigation and Trading Company (9 Moore, P. C. 183) 
suggest at first sight that in the opinion of the Judicial Committee of the 
Privy Council an Eastern state can in no ciixsumstanoes c^ant jurisdiction 
over persons who are neither its own subjects nor subjects of the power to 
which jurisdiction is delegated. ' Though,' he said, ' the Ottoman Porte 
could give, and has given, to the Christian powers of Europe authority to 
administer justice to their own subjects according to their own laws, it 
has neither professed to give, nor could give, to one such power any juris- 
diction over the subjects of another power. But it has left those powers 
at liberty to deal with each other as they thought fit, and if the subjects 
of one country desire to resort to the tribunals of another, there can be 
no objection to their doing so with the consent of their own sovereign and 
that of the sovereign to whose tribunals they resort. There is no com- 
pulsory power in Turkey in an English court over any but English 
subjects.' In weighing the meaning of this language, however, it must 
be borne in mind that Dr. Lushington had certain facts only before his 
eyes, and that he neither had, nor could have had, in his mind the £Biets 
which are characteristic of a modern protectorate. He had before him 
in the Ottoman Empire a state which retained its full sovereignty and 
independence, and which had no intention of ceding any portion of 
either; and he had to ask himself whether, consistently with this 
attitude, a jurisdiction could be conferred on Great Britain, aooeptance 
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The Africa, South Africa, and Pacific Orders in Council part ill. 
are of a different character ^ Under the first, which by ^_^^ 
consular instructions or notification on the part of a^^'*i^ 

* South 

Secretary of State can be applied to any existing or future Africa, 
African protectorate inclusively of the Niger protectorate, pacific, 
providing that no other Order in Council is already in force, 
jurisdiction extends to all persons ^ with respect to whom 
any state, king, chief, or government, whose subjects, or under 
whose protection they are, has by any treaty or otherwise 
agreed with Her Majesty for, or consented to, the exercise 
of power or authority by Her Majesty.' This provision 
' amounts to the assumption of jurisdiction over the natives 
of the country, and over the subjects of every European 
state, which needs for the present purpose to be considered, 
in all protectorates where the Order in Council is applied. 
The General Act of the conference of Berlin contemplated the 
assumption of protectorates by various powers on the coasts 
of Africa, and indirectly acknowledged a British protectorate 

of which involved the assumption, and delegation of which involved the 
abandonment, of a portion of the international responsibilities of the 
Turkish sovereign. To the question put in this form there can be but 
one answer. It does not follow that Dr. Lushington would have expressed 
himself with regard to protectorates in the same manner, still less that 
an English court, in dealing with them, would now feel bound by tlie 
terms of a judgement prompted by circumstances to which those of 
a protectorate offer no analogy. 

^ Africa Order in Council, 1889 ; South Africa Order in Council, 1891 ; 
Pacific Order in Council, 1893. The only jurisdiction established in an 
ostensible protectorate by the Africa Order is that of the Niger Coast 
Protectorate, formerly called the Oil Rivers Protectorate. The territory of 
the British East Africa Company also forms a jurisdiction, which for 
practical purposes may be ranked with protectorates. 'The Nyassa 
districts ' constitute a third jurisdiction. So far as I am aware there is 
nothing to show whether these last are to be considered a protectorate or 
a possessioi^ or simply a barbarous country over which a jurisdiction of 
an unclassed description has been assumed. In none of these cases are 
definite territorial boundaries set to the jurisdiction. Presumably it 
extends over the territories named so far as they have known boundaries 
and elsewhere will follow delimitation as it occurs, in the meantime 
i>eaching wherever the actual presence of authorized British officers or 
agents enables it to be exercised. 
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PART III. as already existing on the Niger; an obligation was taken to 
^^^^^' insure the establishment of authority in occupied regions 
* BuflScient to protect existing rights, and, as the case may 
be, freedom of trade and of transit under the conditions 
agreed upon'; Great Britain specifically undertook *to 
protect foreign merchants and all the trading nationalities 
in all those portions of the Niger which are or may be 
under her sovereignty or protection as if they were her 
own subjects.' The evident meaning of the Berlin Act is 
emphasized by the declaration, already quoted, of the 
Brussels Act which enjoins a progressive administration 
and judicial organization of territories taken under the 
protectorate of civilized nations \ It would be impossible 
for the signatories of agreements pointing so clearly to the 
establishment of whatever jurisdiction may be found 
necessary or advisable by a protecting state for the attain- 
ment of prescribed objects, and pointing moreover to 
a development of organization as an end in itself, to deny 
the grant of implied consent to the exercise by Great 
Britain of civil and criminal jurisdiction over their subjects 
in British protectorates duly set up upon the coasts of 
Africa ; and as the conditions under which protectorates can 
exist upon the coast and in the interior parts of the con- 
tinent, to which the agreements do not extend, differ only 
in the greater difficulty of maintaining effective jurisdiction 
in inland places, the signatory governments ai*e morally 
precluded from objecting to the assumption of equal powers 
in the one case to those which they have given in the 

^ Arts. 30, 34, 35 of the General Act of the Conference of Berlin, Pari. 
Papers, Africa, No. 3, 1886 ; Art. i of the General Act of the BniHsels Con- 
ference, Pari. Papers, Africa, No. 7, 1890. In view of the heading of the 
sixth chapter of the Berlin Act, the phrase ' occupied regions ' in the 35th 
article, though suggestiye of occupation in full sovereignty, must obviously 
be read so as to include the protectorates mentioned in the 34th Article. 

The Brussels Act was signed by all the signatories of the Berlin Act, 
and in addition by the United States, and some other countries of less 
importance. 
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others. It is to be observed however that no power is partiii. 
taken by the A&ica Order over subjects of powers which J^H}' 
have not consented expressly or by implication to the 
exercise of jurisdiction. 

In an indirect and confused, but sufficient, manner the Pacific 
Pacific Order asserts jurisdiction over natives and the 
subjects of foreign states irrespectively of consent. The 
jurisdiction taken in the first instance is indefinite; 
subsequently it is stated to extend 'only over Her Majesty's 
subjects ' in places which are ' not British settlements or 
under the protection of Her Majesty/ and to the usual 
requirement of consent in civil actions the qualification is 
added that Hhe foregoing provisions of this article shall 
take effect only in places within the limits of the Order 
.which are not British settlements or under the protection 
of Her Majesty.' In this case authority over foreign 
subjects is appropriated independently of consent on the 
part of other European states. It rests upon the implied 
assertion that exercise of jurisdiction on all persons within 
a protected territory is so necessary, or at least so natural, 
a consequence of the protectorate, where native adminis- 
tration and judicial organization is inadequate, that foreign 
powers may be expected to acquiesce in its enforcement in 
the same manner as they acquiesce in the effects of complete 
sovereignty ^. 

The same powers can now apparently be called into Gold 
existence without having recourse to an Order in Council 
in protected territory adjacent to the Gold Coast Colony, 
to which neither the Berlin Act nor the Africa Order in 
Council of 1889 apply. By an Order in Council of 
December 29, 1887, it was provided that it should be 
* lawful for the Legislative Council for the time being of 
the Gold Coast Colony, by Ordinance, or Ordinances, to 

^ The groups of islands in the Pacific which are now under British 
protection are the Union, the Phoenix, the Cook, the Gilbert, and the 
southern Solomons. 
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PART III. exercise and provide for giving effect to all such powers 
*^!!1L-?' and jurisdiction as Her Majesty may, at any time before 
or after the passing of this Order in Council, have acquired 
in the said territories adjacent to the Qold Coast Colony/ 
Subject to such instructions as may at present be in force, 
it would seem to be competent to the Legislature to apply 
the principle embodied in the Pacific Order to the terri- 
tories in question. 

South The South Africa Order establishes a protectorate over 

^' * the parts of South Africa bounded by British Bechuana- 
land, the German protectorate, the rivers Chobe and 
Zambesi^ the Portuguese possessions, and the South African 
Republic/ Within this region the High Commissioner for 
South Africa may 'by Proclamation provide for the 
administration of justice, the raising of revenue, and 
generally for the peace, order, and good government of all 
persons within the limits' of the Order, 'including the 
prohibition and punishment of acts tending to disturb the 
public peace/ Until the issue of such proclamation any 
jurisdiction exercisable under a charter granted by the 
Crown remains in full force. The South African Company 
consequently, by virtue of its Charter*, for the present 
holds complete power of government and jurisdiction, and 
is under an obligation ' to the best of its ability to preserve 
peace and order in such ways and manner as it shall 
consider necessary ' within a ' field of operations ' which, on 
its vague description may be larger, or smaller than, or iden- 
tical with the area comprised in the protectorate. The charter 
appears to grant jurisdiction over all inhabitants, whether 
native or European, and the Order in Council unquestionably 
subjects to the jurisdiction ' all persons ' within the limits 
defined to the authority of the High Commissioner. 

Niger In the Niger territories a protectorate is exercised 

to^. through the agency of the Royal Niger Company, which 

^ London Gazette of Dec. ao, 1889. 
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by its Charter^ is 'authorized and empowered to hold part ill. 
and retain the full benefit of certain specified cessions of ^^^tli?' 
territory made by native chiefs, ' and all rights, interests, 
authorities, and powers for the purposes of government, 
preservation of public order, protection of the said 
territories, or otherwise of what nature or kind soever, 
under or by virtue thereof, or resulting therefrom.' Under 
this charter, which, as it was granted subsequently to the 
Conference of Berlin, must be understood as being intended 
to give effect to the obligations contracted there by Great 
Britain^ the company maintains order and a civil admin- 
istration, and has established Courts of Justice with civil 
and criminal jurisdiction over foreigners. None of the 
signatories of the general Act have disputed the validity of 
the jurisdiction. In one instance it has been distinctly 
admitted by implication, the German government having 
appealed to that of Great Britain on behalf of a German 
subject against a decision given by the local courts, on 
the alleged grounds that a certain district was outside the 
British protectorate, and that the particular regulations 
which had been infringed were in contravention of the 
provisions of the Niger Navigation Act ^. 

* London Gazette of July 13, 1886. 

' A portion of the territorial history of the protectorate seems to be 
curious. It would appear that in 1884 thirty-seven treaties were 
concluded by Consul Hewitt with yarious tribes on or near the riyers 
Niger and Benue, by which * the Queen of Great Britain and Ireland ' 
undertook to extend to the chiefs 'and to the territory under their 
authority and jurisdiction her gracious favour and protection,* the 
chiefs on their part promising 'to refrain from entering into any cor- 
respondence, agreement, or treaty with any foreign nation or power, 
except with the knowledge and sanction of Her Britannic Majesty's 
Government/ In most cases jurisdiction over British subjects and pro- 
perty was ceded to Great Britain, and an engagement was entered into to 
act in all other matters upon the advice of British Consular or other 
officers. A like number of treaties of cession, concluded in the same 
year by the Company, which was not yet chartered, appears to have 
vested in it the territories of the tribes in question. These latter treaties 
are taken in the charter as the foundation of the territorial rights of the 
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§ 96. From the forgoing sketch it will be seen that the 
views held by Great Britain as to the powers and obligations 
attached to a protectorate over semi-civilized or barbarous 
countries have tended to assimilate themselves to the 
conceptions which had been formed in other countries at a 
somewhat earlier date^ but that there are stiU considerable 
differences both between some of the British protectorates 
and those of other nations, and between British protectorates 
themselves. It will not therefore be superfluous to recur 
for a moment to the essential fact which distinguishes 
a protected from a fully independent state, and to see what 
consequences flow from it under the conditions prevailing 
in uncivilized territories. The mark of a protected state 
or people, whether civilized or uncivilized, is that it cannot 
maintain political intercourse with foreign powers except 
through or by permission of the protecting state. Whatever 
results from this fact is necessary to the relation created 
by a protectorate ; whatever is independent of it descends 
from some other sourca Starting from this point, it 
becomes at once evident that the interposition of the 
protecting state between the protected country and foreign 
powers deprives the latter of the means of exacting redress 
for themselves for wrongs which their subjects may suffer 

Ck>mpany, and it is empowered to enjoy the benefit of them. The two 
sets of treaties would have been to a great extent mutually exclusive, 
since both jurisdiction and aU lesser powers necessarily foUow cession, 
were it not that every cession received by a British subject enures to the 
benefit of the British crown ; as things are the charter must be regarded 
as a grant of all powers acquired by the British Crown that are inconsis- 
tent with it, as recognizing the full property and sovereignty obtained by 
the above and other subsequent cessions received before the Charter was 
granted, and as extinguishing in consequence a protective jurisdiction 
which was to be exercised over and in favour of the previous territorial 
owners. As a protectorate is nevertheless considered to exist, it must now 
be founded upon, and must consist in, the reserved power of control con- 
tained in the charter itself. The protectorate is over the Chartered Company, 
and not directly over the native tribes. On the other hand, where the 
treaties concluded by the Company have fallen short of cession in their 
effect, the protectorate is doubtless over the native tribes themselves. 
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at the hands of the native rulers or people ; and that, as part hi. 
the protecting state interposes voluntarily and for its own ^^IL?' 
selfish objects, it is not morally in a position to demand 
that foreign governments shall patiently submit to wrong- 
doing from persons whose natural responsibility it covers 
with the shield of its own sovereign independence. A state 
must be bound to see that a* reasonable measure of 
security is aflEbrded to foreign subjects and property within 
the protected territory, and to prevent acts of depredation 
or hostility being done by its inhabitants. It must 
consequently e:sercise whatever amount of control may be 
found necessary for the purpose. Naturally this must 
vary greatly with the degree to which a people is advanced 
towards civilization, with the readiness with which it lends 
itself to guidance, with the number and character of the 
Europeans who visit or reside in the country. There are 
cases in which social order may be amply preserved by the 
means which suffice in the Malay Peninsula; there are 
instances in which the more difficult and complex conditions 
of the problem justify, or require, a complete organization 
of legal machinery and the maintenance of a force of 
police. With such exercise of jurisdiction however, and 
such means of giving effect to it as may be reasonable in 
the circumstances, the strict consequences of the establish- 
ment of a protectorate cease ; a foreigner cannot demand 
an amount of protection in the upper waters of the Benue 
which he might properly expect at Zanzibar ; and beyond 
protection he can ask for nothing. Correlatively also to 
the protection, which can be claimed for him, his govern- 
ment must consent to the exercise of jurisdiction over 
him. Others must be protected against him as fully as he 
is against others ; if he must be given the opportunity of 
suing, he must submit to be sued ; if a person is punished 
for committing a crime against him, he must be liable to 
punishment on committing a crime himself. 



Digitized by 



Google 



220 PROTECTORATES, SPHERES OF INFLUENCE, 

PART III. From the substitution then, in relation to foreign govem- 
cHAP^3. jjj^jji^^ q£ ^^ protecting state for the protected country or 
people are inevitably derived the right and the obligation 
to assume so much jurisdiction as is at once needed and 
possible in the circumstances. If the protecting state goes 
further, and takes into its hand any portion of the adminis- 
tration which is not directed to this end, it travels beyond 
the true limits of the protective function, and unneces- 
sarily usurps the internal sovereignty of the community. 

If the foregoing remarks are well founded, it is clear 
that Great Britain is justified in varying the forms of her 
protective jurisdiction. It is also clear that in the lees 
developed instances she has assumed smaller powers than 
might reasonably have been taken, and that in some cases, 
as for example on the Somali coast, enough power has 
certainly not been appropriated to meet the demands which 
may rightly be made by foreign states, or to prevent the 
continuance or establishment of foreign extraterritorial 
jurisdictions, the existence of which may be productive of 
grave embarrassment in the future. On the other hand, in 
the protectorates where she has invested herself with fuller 
powers, while refraining from any undue invasion of 
internal sovereignty, she has secured to herself sufficient 
authority to meet all contingencies. 
Effect § 97. The extent of the powers which may be assumed 

Foreign ^7 Great Britain in its protectorates being well ascertained 
tion^'t' "^ principle, and for practical purposes being sufficiently 
ascertained with reference to other European and American 
states, it remains to inquire whether an identical amount 
of jurisdiction has been conferred by those statutes which, 
so far as they reach, have defined the prerogative rights of 
the Crown ; for although foreign governments may inter- 
nationally admit the rights of Great Britain in ample 
degree, it must always be open to an individual foreigner 
to test the municipal legality of a jurisdiction, to which he 
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may have been subjected, by appealing to the British part hi. 
courts. ^^^- 3 - 

It must be confessed that if the courts are bound to 
guide themselves solely by reference to the Foreign Juris- 
diction Act, the right of exercising jurisdiction over 
subjects of foreign powers hardly seems to rest upon so 
solid a foundation as might be wished. 

The Foreign Jurisdiction Act of 1890, after reciting that 
* by treaty, capitulation, grant, usage, sufferance and other 
lawful means, Her Majesty the Queen has jurisdiction 
within divers foreign counti'ies,' declares that *it is and 
shall be lawful for Her Majesty the Queen to hold, 
exercise, and enjoy any jurisdiction which Her Majesty 
now has or may at any time hereafter have within a foreign 
country.' The recital and the operative language are both 
nearly identical with the corresponding portion of the Act 
of 1843 ; they differ only in being somewhat narrower, the 
earlier Act speaking of a * country or place' where the 
later makes mention of a ' country ' alone. That the Act 
of 1843 referred only to certain wholly independent states, 
in which a limited jurisdiction over British subjects had 
been obtained in the various ways specified in the recital, 
is unquestionable. It is equally unquestionable that 
neither then, nor during the long subsequent period when 
successive Acts were passed \ was Great Britain supposed 
to have asserted by statute any other than a strictly extra- 
territorial jurisdiction, limited to her own subjects. It 
may be doubted whether the provision that it shall be 
lawful for the Crown to exercise such power or jurisdiction 
as it may * at any time hereafter have within any country 
out of Her Majesty's dominions' can be stretched so far 



' Foreign Jurisdiotion Amendment Acts of 1865 (aS k 99 Vict c. ii6\ 
of 1866 (29 &; 30 Vict, c 87), of 1875 (38 &; 39 Vict. c. 85), and 1878 
(41 &; 4a Viot. c. 67) ; now repealed by and consolidated in the Foreign 
Jurisdiction Act, 189a 
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PARTlll. beyond the analogy of the species of jurisdiction contem- 
cHAP^. pjj^^ J through a series of years, as to include powers that 
have at least a strong flavour of so vereignty, which are not 
specifically given by treaty or acquired by prescription, and 
to cover persons so broadly diflTerent from those at which 
the Act originally aimed as are the subjects of foreign 
European and American states. It is to be remembered 
that the Act of 1890 is a consolidating Act, and that 
therefore new meanings cannot arbitrarily be read into 
language which reproduces the terms of preceding statutes. 
Whatever be the value of these doubts, it is to be feared 
that something more than uncertainty must in any case 
remain as to the operation of the Act with regard to 
foreign subjects in precisely those regions where it is most 
necessary that large jurisdiction shall be taken. By the 
second section it is provided that * where a foreign country 
is not subject to any government from whom Her Majesty 
the Queen might obtain jurisdiction in the manner recited 
by this Act, Her Majesty shall by virtue of this Act have 
jurisdiction over Her Majesty's subjects for the time being 
resident in or resorting to that country, and that juris- 
diction shall be jurisdiction of Her Majesty in a foreign 
country within the meaning of the other provisions of this 
Act' The jurisdiction contei^plated is jurisdiction over 
British subjects alone ; foreign subjects are by implication 
excluded. In barbarous countries therefore, where no local 
administration exists, the British government appears upon 
the bare terms of the Act to be precluded on the one hand 
from si^eguarding foreigners, on the other from protecting 
natives or subjects of its own. 
The pre- § 98. Unless, as hardly seems likely, there are reasons of 
in Us* policy which render it inadvisable to draw the attention of 
to^!l^'* governments, who were not signatories of the Berlin or 
tectorates. Brussels Acts, to the assumption by Great Britain of 
jurisdiction over foreigners in protectorates, it would be 
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well to affirm that jurisdiction by legislation. In the PART ill. 
meanwhile it is at least possible that jnrisdiction may be ^"^•^' 
maintainable independently of statute. 

It can scarcely any longer be seriously argued that the 
sovereign powers of a state are incapable of being divided 
between different persons or bodies of persons, or that the 
persons sharing them must be identified solely with the 
state itself. Evidence to the contrary was always plentiful, 
though the eyes of English lawyers declined to rest upon it. 
In the older European cases the respective powers of a 
protected or semi-sovereign country and of the protecting 
or paramount state were frequently, and indeed generally, 
sharply defined ; the latter could only exceed the powers 
assigned to it by an act of force, or in other words by 
action which was practically war, while the limits of the 
inferior sovereignty were marked with equal distinctness. 
It is possible that the sharpness of the division tended 
to distract attention from the fact that there was 
a sovereignty in common. Whether this be sq or not, 
it is unnecessary to enumerate or discuss either these 
or the more modem instances in which sovereignty is 
divided in varying proportions between two governments, 
neither of which sometimes is local. It is enough to point 
to a single case, in which Great Britain has placed itself by 
treaty in the position of being a joint sovereign with 
another country. In Cyprus the powers that, taken 
together, make up the plenitude of sovereignty, are shared 
between it and the Ottoman Empire. Internationally the 
island remains a Turkish possession; to Turkey belongs 
the external sovereignty ; Great Britain enjoys no right of 
alienation. On the other hand, all legislative and admin- 
istrative powers have been ceded unreservedly to Great 
Britain, and in no circumstances has the Turkish govern- 
ment a right of control or interference ; to Great Britain 
belongs the internal sovereignty. Bosnia and Herzegovina 
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PART III. axe in similar case. To pretend that the Porte has kept 
^^Hl^' full sovereignty in its hands, and that Great Britain and 
Austria make laws, administer civil and criminal justice, 
and levy taxes and dues in the capacity of subordinates to 
whom delegated functions are entrusted, is to be satisfied 
with barren phrases ; to deny that some sovereignty rests 
with the Porte is to ignore the patent fact that the bare 
territorial sovereignty has never been transferred ^. 

If once it be granted that sovereign powers are divisible, 
there can be no reason why the British Crown, in the 
exercise of its prerogative rights, should not acquire 
a portion of the territorial sovereignty of a state or tribal 
community for the purpose of establishing a protectorate, 
in the same way as it can undoubtedly acquire the whole 
of such sovereignty by cession or conquest for the purpose 
of annexing territory to the Empire. The name is different ; 
the powers which are taken are smaller; but in essence 
nothing would be done, in doing this, that has not already 
been done in Cyprus. There the power of governing and 
organizing was desired ; internal sovereignty was conse- 
quently obtained. In protectorates the exclusion of 
foreign European states is the primary object; external 
sovereignty is therefore appropriated together with so 
much of the internal sovereignty as is needed to be its 
complement. 

It cannot be validly objected to this view that though 
the powers, which are obtained by cession or seizure, may 
have been obtained, as any powers may be, through the 
same right by which the Ci*own concludes treaties or makes 
war, yet that the effects following upon cession or conquest 
cannot attach to them, because of their being dissociated 
from territory. The powers exercised in a protectorate are 
in fact territorial. Each and every sovereign power is terri- 

^ Gomp. on the divisibility of sovereignty, Maine, International Law, 
p. 58. 
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torial in that it obliges every person within the territory pabtiii. 
of the state or community to the extent of its applica- ^^'^' 
bility; and inversely, every power which extends over 
the whole territory is a part of or an emanation from 
the state sovereignty. 

If the foregoing statement of the position held by Great 
Britain within a protected territory is accurate, it may be 
expected that the English courts will consider that, in 
assuming a protectorate, the crown takes to itself powers 
which, so far as they go, are identical with those that 
it would have in a conquered country. It can prescribe 
laws until parliament chooses to legislate; and it can 
subject to its administration all persons upon the protected 
soiL This is done in those protectorates where general 
jurisdiction is claimed. The Crown, in the exercise of its 
prerogative rights, legislates by applying English law, 
so £ej: as it is suitable to a rough state of society ; and it 
applies the law indifferently to all persons whom it finds 
within the territory over which, by agreement or assumption, 
it has obtained a limited territorial jurisdiction. 

§ 99. Some mention has already been made of the Gypnu. 
exceptional international situation in which Cyprus is 
placed. Its internal organization is equally distinct. 
Under an Order in Council of September 14, 1878, it is 
ruled by a high commissioner, who administers the 
government ' in the name and on behalf of Her Majesty,' 
with the assistance of a legislative and of an executive 
council. With the advice of the former he makes such 
laws and ordinances as may be necessary from time to 
time, subject to such instructions as may be issued under 
the Queen's sign-manual, and subject to a power reserved 
to the Crown to confirm or disallow such laws and 
ordinances either wholly or in part, and to make laws or 
ordinances by Order in Council. The high commissioner 
has power in cases of emergency to make ordinances for 

Q 
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PABT m the peace, order, and good government of the island indepen- 
^°'^'^' dently of the legislative council ; and together with the 
necessary general executive powers, may grant lands, 
appoint judges and all necessary officers, and has power 
of suspending any such persons from the exercise of their 
functions until the Queen's pleasure be known ; finally he 
enjoys the prerogative of pardon, and of remitting fines, 
penalties, or forfeitures. Thus the entire internal sovereignty 
is assumed and its exercise is provided for ; so fully indeed 
is the sovereignty assumed that the island has been taken 
over released from the Capitulations ; the privUages of the 
subjects of European states have disappeared^. 

In this instance the powers granted led so immediately 
to administrative and legislative action that the case at 
once declares itself to be one of limited cession of territorial 
sovereignty. That it has hitherto been possible to avoid 
seeing that a similar cession takes place also in protec- 
torates is merely due to the circumstance that the por- 
tion of sovereignty ceded directly or by implication does 
not necessarily require to be applied so instantaneously or 
so systematically. 
Natives § loo. The law which is administered, and the machinery 
tectorates for administering the law, being identical in protectorates 
mider*** *^^ ^ independent states where extratemtorial j urisdiction 
foreign is organized under Orders in CoundL there is one conse- 

jurisdic- 

tion. quence only of the position occupied by protected territories 
which calls for remark, outside those political relations 

^ As the Capitulations are treaties of which the Porte cannot rid itself 
within its territory, the acquiescence of European powers in their 
supersession by British law constitutes a proof that, in the opinion at 
least of foreign states, the internal sovereignty of Cyprus has been 
completely ceded. As a matter of practice natives of the island of Cyprus 
are not considered to be protected subjects of the Queen in countries 
foreign to the Ottoman Empire, or even in Egypt, stUl less therefore in 
other parts of the Ottoman dominions. On the other hand extradition of 
criminals and accused persons is provided for by an Order in Council of 
July 15, 1881. It is needless to say that extradition is essentiaUy an act 
of territorial sovereignty. 
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which have already been dealt with. Are the natives of PART III. 
a protectorate to be regarded as simple foreigners when in ^^^!1L.^' 
countries other than their own^ or can they demand to be 
placed in the same situation as is accorded to persons 
whom, for one reason or another, Great Britain has been in 
the habit of protecting ? Up to the present time they seem 
to have been relegated to the former category, consistently 
no doubt with the opinion which has usually been held in 
England as to the powers acquired by establishing a pro- 
tectorate. If however the views expressed in the foregoing 
sections are well founded, it becomes logically necessary that 
the amount of protection shall be afforded to the members 
of a protected community, when within the territory of 
a foreign state, which is implied in the political connexion 
between Great Britain and their country, and which is 
correlative to the security offered by Great Britain to 
persons who enter its protectorates under the wing of 
a foreign power. In other words they share the right of 
subjects to enjoy the advantages of such good order as, 
in different degrees, is maintained within the civilized 
possessions of a European state and in its protected 
territories^ and they share also the right to diplomatic 
protection when occasion for it arises. 

If this view be not adopted, the practical inconvenience 
will make itself felt that natives of foreign protectorates 
will have to receive more favourable treatment in British 
protected territories than can be conversely demanded. 
That foreign European states will regard natives of their 
protectorates as being in the same position as subjects 
when in places under the political control of Great Britain 
there can be no doubt ; German law goes even so far as to 
allow them to' be put by Imperial Ordinances on the same 
footing as German subjects with r^ard to the right of 
flying the Imperial flag \ 

^ Qeeetz betreffend die Rechtsyerh&ltnisae der Deatschen Schutz> 
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PARTIIL §101. The tei-m 'sphere of influence' is one to which 

cHAP^3. ^^ ^^^ definite meaning is as yet attached. Perhaps 

Spheres in its indefiniteness consists its international value. It 

of in- 
fluence, indicates the regions which geographically are adjacent 

to or politically group themselves naturally with, possess- 
ions or protectorates, but which have not actually been 
so reduced into control that the minimum of the powers 
which are implied in a protectorate can be exercised with 
tolerable regularity. It represents an understanding which 
enables a state to reserve to itself a right of excluding 
other European powers from territories that are of im- 
portance to it politically as affording means of future 
expansion to its existing dominions or protectorates, or 
strategically as preventing civilized neighbours from occu- 
pying a dominant military position. 

The business of a European power within its sphere 
of influence is to act as a restraining and directing force. 
It endeavours to foster commerce, to secure the safety of 
traders and travellers, and without interfering with the 
native government, or with native habits or customs, to 
prepare the way for acceptance of more organized guidance. 
No jurisdiction is assumed, no internal or external sovereign 
power is taken out of the hands of the tribal chiefs ; no 
definite responsibility consequently is incurred. Foreigners 
enter the country with knowledge of these circumstances, 

gebiete, vom 15. M&rz 1888, Art. a, § 7, in the Beichsgesetzblatt of that 
date. 

So far has Great Britain been from adopting this attitude that 
doubts have arisen in very recent years as to the precise status and 
privileges which should be accorded to ships from Outch, trading to the 
Persian Gulf, and belonging to subjects of Indian protected states. As 
they are not owned by British subjects they cannot be registered as 
British ships, nor can they hoist the British merchant flag ; if therefore 
the Persian Gulf and its shores were not so completely as they are 
under the influence of this country, disagreeable consequences might 
easily occur. The reluctance shown ftilly to protect natives of Outch is 
the more remarkabel that they are of course in a widely different legal 
position from the inhabitants of an ordinary protectorate. Oomp. p. laS. 
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and therefore to a great extent at their peril. While then part ill. 
the European state is morally bound to exercise in their favour ^^' ^ ' 
such influence as it has, there is no specific amount of good 
order, however small, which it can be expected to secure. 

The position of a European power within its sphere 
of influence being so vague, the questions suggest themselves, 
whether any exclusive rights can be acquired as against 
other civilized countries through the establishment of 
a sphere, and in what way its geographical extent is to 
be ascertained. 

The answer to both these questions lies in the fact that 
the phrase * sphere of influence,' taken by itself, rather 
implies a moral claim than a true right. If international 
agreements are made with other European powers, such 
as those between Great Britain and Germany and Italy, 
the states entering into them are of course bound to common 
respect of the limits to which they have consented ; and 
if treaties are entered into with native chiefs which, 
without conveying any of the rights of sovereignty involved 
in a protectorate, confer exclusive privileges or give advan- 
tages of a commercial nature, evidence is at least afibrded 
that influence is existent, and it would be an obviously 
unfriendly act within a region where any influence is 
exercised to try to supplant the country which had suc- 
ceeded in establishing its influence. But agreements only 
bind the parties to them; and no such legal results are 
produced by the unilateral assertion of a sphere of influence 
as those which flow from conquest or cession, or even from 
the erection of a protectorate. The understanding that 
a territory is within a sphere of influence warns off' friendly 
powers ; it constitutes no barrier to covert hostility. The 
limit of effective political influence is practically the limit 
of the sphere, if another European state is in waiting to 
seize what is not firmly held; and an aggressive state 
is not likely to consider itself excluded, until the state 
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PART III. exercising influence is ready, if her legal situation be 
^^•^ ' challenged, to take upon herself the responsibility of 
a protectorate. Even as between an influencixig state and 
powers which are fitiendly in the full sense of the words, it 
has to be remembered that the exercise of influence is not 
in its nature a permanent relation between the European 
country and the native tribes; it is assented to as a 
temporary phase in the belief, and on the understanding, 
that within a reasonable time a more solid form will be 
imparted to the civilized authority. It is not likely 
therefore that an influencing government will find itself 
able for any length of time to avoid the adoption of means 
for securing the safety of foreigners, and consequently of 
subjecting the native chiefs to steady interference and 
pressure. Duty towards friendly countries, and self-pro- 
tection against rival powers, will alike compel a rapid 
hardening of control ; and probably before long spheres of 
influence are destined to be merged into some unorganized 
form of protectorate analogous to that which exists in the 
Malay Peninsula. 
Powei-s § 1 02. In barbarous countries which are neither in the 

can be possession nor under the protection of any civilized power 
exOTcised ^ 1^]^^ jurisdiction can be exercised by the British Crown 
barous over its subjects to that which it exercises over them in 
not under independent Eastern states and protectorates. By the 
tediumof ^^^^ Islanders Protection Act of 1875, it was enacted 
a civilized that it should be * lawful for Her Majesty to exercise 
With power and jurisdiction over her subjects within any islands 
respect to and places in the Pacific Ocean not being within Her 
subjects. Majesty's dominions, nor within the jurisdiction of any 
civilized power in the same and as ample a manner as 
if such power or jurisdiction had been acquired by the 
cession or conquest of territory;' and by the Foreign 
Jurisdiction Act of 1890 it was more largely provided that 
' where a foreign country is not subject to any government 
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from which Her Majesty the Queen might obtain juris- partiii. 
diction in the manner recited by this Act, Her Majesty ^^^' ^ ' 
shall by virtue of this Act have jurisdiction over Her 
Majesty's subjects for the time being resident in or resorting 
to that country, and that jurisdiction shall be jurisdiction 
of Her Majesty in a foreign country within the meaning of 
the other provisions of this Act,' that is to say, the same 
jurisdiction as that given in the above quoted section of 
the Pacific Islanders Protection Act ^. Powers have been 
taken under these Acts by the Pacific Order in Council, 
1873, over the Navigators, Friendly, Ellice, and Santa Cruz 
Islands, and other minor islands scattered within specified 
limits of latitude and longitude. The operation of the 
Acts may be extended, as occasion may require, to such 
rare islands as are not yet appropriated by civilized or 
semi-civilized powers, or to regions in the interior of Africa 
which are in a similar position. 

Within places of the kind at present under consideration 
it would evidently be improper to assert jurisdiction over 
persons other than British subjects. Great Britain neither 
pretends to complete sovereignty nor to the rights which 
accompany a protectorate^. It can merely, with some 
exceptions to be mentioned below, compel the observance 
of law among persons who are within her grasp in virtue of 
the authority which she possesses over her own subjects, 
wherever it is not displaced by the territorial sovereignty of 
another organized community. Accordingly in the Pacific 
Order in Council it is declared that ' in islands and places 
which are not British Settlements, or under the protection 

* 38 & 39 Vict cap. 51, sect. 6 ; 53 & 54 Vict. cap. 37, sect. 9. 

* The 7th section of the Pacific Islanders Protection Act declares that 
' nothing herein or in any such Order in Council contained shall extend 
or be construed to extend to invest Her Migest j, her heirs or sucoessors, 
with an J claim or title whatsoeyer to dominion or sovereignty over any 
such islands or places as aforesaid, or to derogate from the rights of the 
tribes or people inhabiting such islands or places, or of chiefis or rulers 
thereof, to such sovereignty or dominion.* 
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PARTIIL of Her Majesty, jurisdiction under this order sbaU be exer- 
CHAPES, ^jg^ (except only as in this order expressly provided)' 
that is to say in certain cases of consent, * only over Her 
Majesty's subjects, and any foreigners or natives, in so £Bjr 
as by reason of being, or having been \ on board a British 
ship or otherwise, they have come under a duty of 
alliance to Her Majesty, and their property, and pro- 
prietary rights and obligations.' 
With re- Foreigners can thus only be made amenable to British 
f^ign- courts in independent barbarous countries by the express 
^^ or implied consent of the state to which they belong, or by 

the consent of the individual. Express consent to a general 
exercise of jurisdiction has in no instance been given ; and 
the conditions under which jurisdiction would be exercised 
being wholly unlike those which are found in a protec- 
torate, implied consent cannot in present circumstances be 
supposed. Jurisdiction can therefore only be based upon 
a particular consent on the part of foreign authorities, for 
giving effect to which no provision is made; or on the 
consent of the individual, which the courts can take as 
founding jurisdiction in civil suits, provided that the 
foreign plaintiff or defendant, if required, 'obtains and 
files a certificate in writing from a competent authority 
of his own government, to the effect that no objection 
is made by that government to the foreigner submitting in 
the particular cause or matter to the jurisdiction of the 
court V 
Organiza- § J03. The orgajoization, by means of which the juris- 

uOQ OX 

British diction taken in the independent Pacific Islands is exercised, 
tion^in necessarily differs considerably from that established in 
tenrito^*^ more civilized independent countries and in protected 

Pacifio. ^ Great Britain takos jurisdiction over crimes committed by any 

British subject who has within the previous three months belonged to 
any British ship, irrespectiTely of the place where the crime is committed. 
17 & 18 Vict. cap. 104, sect. 967. 
^ Pacific Order in Council, 1893, Art. 109. 
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territories. The whole of the islands of the Western Pacific, PART ill. 
which are not under the control or in the possession of — '- ' 
other powers of European civilization, whether they are 
a colony or settlement^, a protected territory, or independent, 
are placed to the extent of the jurisdiction belonging in 
them to Great Britain, under a high commissioner, whose 
court, sitting in Fiji, has both appellate and original 
jurisdiction. Subordinate to him are judicial and deputy 
commissioners; and in addition naval officers employed 
upon the station are invested with extensive powers. 
* Any officer holding Her Majesty's Commission and being 
in command of any of Her Majesty's ships, or acting for the 
purposes of this article with the written consent of the 
officer in command of any such ship,' may apprehend 
a person alleged to have committed an offence, he may 
make a preliminary examination and commit for trial, 
he may with the consent in writing of the accused person 
in any case which is triable without assessors exercise 
summary jurisdiction, and he may with like consent of the 
parties in a civil dispute exercise any of the powers which 
can be exercised by a deputy commissioner, either by way 
of conciliation or arbitration or by way of judicial deter- 
mination K Through this very valuable provision control 
can to a great extent be maintained in wild outlying 
islands over the scattered traders, who would otherwise in 
practice completely escape from the restraint of British 
authority *. 

^ AmongBt the Pacific Islands are some which have been occupied by 
British subjects, under licence from the Crown, for the purpose of collect- 
ing guano, planting cocoa nuts, and other like industries. They were not 
inhabited before they were so occupied, and they are now inhabited only 
by the licencees and their servants ; they are consequently regarded as 
territory acquired by settlement, and as forming part of the British 
dominions. They are only mentioned here in order that they may not 
be confused with the various other categories of islands over which the 
Pacific Order extends. * Art. i8. 

' Among the extremely miscellaneous European population of the 
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PAETiil. § 104. The natives of the barbarous islands of the 
^^ ^^'^ ' Pacific, which are not under the protection or entire 
Inde- sovereignty of a European power, being foreigners, and 
natives of their territory being foreign territory, jurisdiction in the 
pig^^^ proper sense of the word cannot be exercised over them ; 
it is therefore considered tibat all acts done in repression 
of lawlessness on their part are acts of war, and must both 
be of the usual nature of such acts, and followed by the 
consequences thought to be appropriate in Europe. The 
detention of culprits in British territory by way of punish- 
ment is illegitimate, still more so would be their execution. 
It is believed that officers on the spot have occasionally 
somewhat overstepped the bounds of strict legality with 
very wholesome effect; but in general the punitive 
measures adopted after cases of murder or plunder have 
consisted in shelling villages, or in landing and burning 
them. Unless life happens to be taken, the penalty is not 

Pacific Islands occurrences not infrequently take place, which sometinies 
suggest that improvement in the international police of these regions 
would be desirable, and sometimes point to weaknesses in English law 
which it would be well, though no doubt it might be difficult, to cure. 
The following case to a certain extent illustrates both points. A person of 
English name, but claiming to be a French citizen, acquired naturalization 
in Australia, and in virtue of his naturalization obtained a British 
colonial register for a vessel with which ho traded to the Pacific Tslanda. 
The person in question committed an act of violence against a native, in 
retaliation for which a murder was committed. The very delicate question 
was opened up of the national character of the former delinquent. As 
master and owner of a British vessel he was no doubt amenable to British 
jurisdiction for acts done on board his ship. But the act of violence was 
done on shore in an island within no civilized jurisdiction. Persona 
naturalized in the Australian colonies are not in strictness Britiah 
subjects for any purpose outside the limits of the colony in which they 
are naturalized ; and although it is the practice to grant them passports, 
entitling them to protection elsewhere than in their country of origin, it 
can neither be expected that the authorities of their own nation wiU 
regard them as English, nor can their British character be insisted upon 
adversely to them by British authorities. In this particular case the 
difficulty of bringing the culprit under British jurisdiction was the more 
unfortunate that France has no legal means of dealing with her citizens 
In the independent islands. 
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greatly deterrent in itself, when the houses are mere sheds PART ill. 
made of branches, which can be rebuilt in a few hours ^^^^^!^' 
from the neighbouring forest; and whatever be the 
punishment inflicted, it is at least better that it should 
strike the actual perpetrators of a crime than that it 
should involve a whole community which, sometimes at 
any rate, is innocent of complicity. It is little short of 
ridiculous to apply the principles of European international 
law with prudish exactness to the savages of the Santa Cruz 
Islands ; and it is unfortunate that naval officers are not 
enabled to use towards independent natives the powers 
entrusted to them as deputy commissioners in protectorates. 
Even if it were necessary to authorize them to inflict 
capital punishment in clear and fligrant cases, it would be 
better to do so than that the whole population of a village 
should be exposed to indiscriminate bombardment. No 
doubt there are cases in which punishment of the viUage is 
needed, there are others in which it is the only practicable 
measure ; but if only for the sake of the Europeans who 
live isolated among the natives, it is assuredly wiser to 
enlist as a general rule the interests of a tribe in surren- 
dering a criminal than to make it a matter of indiflerence 
whether or not he is concealed or his escape connived at. 

§ 105. The conditions of marriage in protectorates and Marriage 
barbarous countries differ in no essential point from those tectorates 
which have been already considered in treating of marriage jj^^*^ 
in civilized foreign states. countries. 

The Foreign Marriages Act of 189a provides that 
besides consuls, high commissioners, residents, and any 
persons appointed in pursuance of the marriage regulations 
to act in place of a high commissioner or resident, may 
receive warrants enabling them to act as marriage officers. 
There are thus no protectorates or spheres of influence, 
where the British officials are appointed by the Crown, to 
which the machinery established by the Act is inapplicable. 
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PART III. In most places it has not been found necessary to vary the 
^^^IIl?* usual arrangements, but by the Pacific Order in Council of 
1893 a special class of officers has been created. It is 
provided that the high commissioner for the Western 
Pacific ' upon receiving a requisition from any minister of 
religion ordinarily officiating as such, or from the head of 
the denomination to which such minister belongs, stating 
that he is a British subject, specifying the religious 
denomination of such minister and his designation and 
usual place of residence, together with the place where 
he officiates, and desiring that he may be registered as 
a minister for celebrating marriages in the Western Pacific, 
shall forthwith without fee register the name of such 
minister with the foregoing particulars in a register book 
to be kept for that purpose.* It is further provided that 
within the limits of the Order * marriages between persons 
who would if in England be legally competent to contract 
marriages, and of whom one at least is a British subject, 
may be celebrated by a minister of religion ordinarily 
officiating as such if he is a British subject, and if his name, 
designation and ordinary place of residence, together with 
the place where he officiates is at the time of the marriage 
registered in the office of the high commissioner.' There 
is provision for the registration of marriages, but it is not 
required that the registers or copies of them shall be sent 
to a Secretary of State. No power is taken in the Order 
to enable marriages to be performed by any other persons 
than ministers of religion, and though the Order cannot of 
course displace the Foreign Marriage Act, so that under it 
marriage officers of the usual kind can be appointed, the 
claas of persons mentioned are evidently alone intended 
to be entrusted with the celebration of marriages. This in 
the circumstances is very likely a matter of necessity ; 
in any case missionaries are often the only fit persons, 
and must everywhere be the fittest and most responsible 
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persons in the outlying protectorates and the independent PABTlll. 
islands of the Pacific. It is a matter for some surprise °"^' ^* 
that like arrangements have not been made for supplying 
the marriage wants of the remoter parts of protectorates 
elsewhere, since there must always be a possibility that 
a minister of religion not in episcopal orders may be found 
in places far away from the station of a clergyman of the 
Church of England or of a priest of the Church of Rome. 

Upon the language of the Act it would not seem that Marriages 
administrators and other officials appointed by chartered eta ^ma- 
companies are capable of being authorized to act asj^J^^ 
marriage officers. In territories therefore which are'o™^ 
administered through such companies, and in barbarous 
places which .do not fstll within the scope of the Pacific 
Order, British subjects are thrown back exclusively upon 
such other forms of marriage as may be open to them 
in the local circumstances. In places also, it is to be 
remembered, where consular marriages or marriages under 
the Pacific Order can take place, a valid contract can 
always be effected under a sufficient local law, if such a law 
exists, or under the common law of England. 

As the form of a marriage contract is unessential the 
possibility of marriages being entered into by performance 
of a local rite must unquestionably be admitted ; but that 
the voluntary union for life of one man and one woman to 
the exclusion of all others, would be so accomplished by 
any such rite as to satisfy the requirements of English law 
is in the highest degree unlikely. If, as would usually 
at least be the case, the local customs were polygamous, 
a marriage celebrated in native form would be inevitably 
void. It has already been seen that polygamous marriage 
is wholly rejected by English law^ Even if the local 

^ S 89. What is above said does not apply to members of polygamous 
communities belonging to British territories where polygamous marriages 
are good by the local British law. Any difficulties in contracting a legal 
marriage which they might meet with would be of a different kind. 
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PABTlil. customs were professedly monogamous ihe effect of con- 
^^'^IL?' cubinage would probably have to be considered. Where 
one wife only is permitted, but concubines can be taken, 
who enter the man's house with recognized ceremoniee, 
and who, as well as their children, have ascertained rights, 
the system under which the wife is married is in effect 
polygamous. It must again be doubtful how far a union 
would be regarded as permanent in the sense needed in 
English law which could, for example, be dissolved at the 
will of the husband on paying a given amount to the wife 
or her relations. - 

That marriages entered into per verba de praeaerUi before 
a clergyman in episcopal orders in any teiritories of the 
kinds under consideration would be good in the British 
dominions, it is hardly necessary to repeat^; and except 
perhaps in organized Mohammedan states of the type of 
Zanzibar and Brunei there can be no doubt of their local 
validity, if local validity be a matter of any importance 
whatever. Whether marriages per verba de praesenti 
made through the performance of a ceremony by a minister 
not in episcopal orders, or through a simple exchange of 
declarations in the presence of witnesses, are valid or invalid 
must necessarily depend, as previously stated, upon the 
views which ultimately prevail upon the question in the 
English courts *. 

M 87. 2 See § 88. 
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CHAPTEK IV. 

JURISBIOTION ON THE HlQH SeAS AND IN BESPEOT OF 

Acts done there. 

§ 106. The high seas are the last region in which it is partiii. 
open to Great Britain to exercise more or less of jurisdiction. ^^"^'^' 
That which she has upon them, or in respect of acts done Jwisdic- 

'^ ^ tion on 

upon them, is based upon somewhat varied grounds, and the high 
falls under diflTerent heads. No principles however are"®*®^^®"^ 
involved differing from those to which reference has already 
been made. The case is simply one of application to the 
particular circumstances \ 

British jurisdiction is naturally felt in its largest ex- British 
tension by British subjects sailing in British vessels. On J^^Bri^h 
board such vessels no competing law is possible. Whether vesseia- 
they are commissioned vessels of the state, or whether they 
are in the less intimate relation to it of merchant ships, 
they are entirely covered by the national sovereignty in 
places where no equal or superior sovereignty exists. 
British subjects therefore are solely governed on board 
British ships by whatever law is able to accompany them 

^ A great portion of the subjects which might naturftlly be discussed at 
large in the foUowing chapter is sufficiently treated in works so universally 
known as Russell on Crimes and Stephen's History of the Criminal Law 
of England. I feel therefore that it is only necessary to offer a very general 
view both of the facts and of their relation to the principles which have 
already been stated, or which at least have underlain much that has been 
said in the earlier parts of the present work. 
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PART III. on leaving the shorea of the British dominions. With 
J' regard to the nature and extent of this law, it is enough to 
repeat that the common law of England reigns in so far as 
the ordinary statute law does not operate outside the 
United Kingdom, or in so far as special laws such as the 
Merchant Shipping Acts or theSlaveTrade Acts fail to reach; 
and to point out that since the laws enacted by the govern- 
ments of India and the Colonies take effect only within 
the territories which they are expressly made to touch, an 
Indian or Colonial subject of the Crown on embarking in 
a British ship, leaves behind him all laws under which he 
was locally placed that are not identical with the law of 
England. 

The fact that a person remains subject to English law is 
of course wholly independent of the question whether a 
particular court is competent to deal with his acts. Apart 
fix>m special legislation or from authorization given under 
the general powers of the Foreign Jurisdiction Acts, a British 
Court established in an Eastern state or in a foreign state of 
European civilization can only take cognizance of acts done 
within the territory or territorial waters of the state in ques- 
tion. Acts done upon the High Seas must be brought before 
a court sitting within the British dominions. The Merchant 
Shipping Acts confer jurisdiction upon the naval courts in 
respect of certain minor offences, and in China and Japan 
special authority is given by the Order in Council to the 
local British courts to take cognizance of crimes or offences 
committed by a British subject within a British' vessel at 
a distance of not more than a hundred miles from the 
shores of those countries ^, As a general rule, however, 
persons accused of offences of a grave nature must be sent 
for trial to the United Kingdom or to a British possession. 

^ Arts. 101-5. Power is also given to take oognizanoe of crimes or 
offences so committed by a British subject within a Chinese or Japanese 
vessel, or a vessel not lawfuUy entitled to claim the protection of the flag 
of any state. 
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Foreigners in a British ship when on the high seas find PABTlil. 
themselves in the same legal position as they occupy within — '-j' 
British territory. Children bom to them ai'e British ?<>^'?^®" 

. , . ^ British 

subjects ; if they wish to perform a civil act which shall yesaels. 
be valid in the British dominions, and in some cases if they 
desire that it shall be valid in their own country, they must 
comply with the forms of English law ; and if they commit 
crimes or misdemeanours they are justiciable by the English 
Courts ^ 

In the case of British subjects on board foreign ships BritiBh 
jurisdiction primarily belongs to the country of which the S i^)ect 
vessel carries the flag ; and as a general rule Great Britain ^'^^^^ 
makes no attempt to exercise jurisdiction concurrently. By foreign 
exception however a British subject who commits an offence 
on board a foreign ship of the crew of which he does not 
form a part can be tried in any British court which would 
have cognizance of the offence if it were committed on 
board a British ship within the jurisdiction of the court \ 

^ Merchant Shipping Act, i8 & 19 Vict. cap. 91, sect, ai (1855). 

The term * British seaman ' in the Merchant Shipping Act of 1854 (Sect. 
967) 'may mean one who, whateyer his nationality, is serving on board a 
British ship.' Mr. Justice Blackburn in R. 0. Anderson, L. B. i C. C. R. 163. 

For jorisdictional purposes it is immaterial whether a foreigner is on 
board a British vessel voluntarily or without his own consent. He is in 
either case equaUy amenable to the British Courts if he commits a crime, 
except perhaps if, not being in lawfiil custody, he does an act which would 
otherwise be criminal with the object of effecting his escape. Beg. «. Lopez, 
Bearsley and Bell, 595. 

It IB to be remembered that, except to the extent of the competence of 
Naval Ck>urt8, misdemeanour and crimes committed by foreigners on board 
British ships can only be tried by those British Courts which sit in British 
territory, or in protectorates where jurisdiction over foreigners has been 
assumed. In Oriental states where C^reat Britain has extra-territorial 
jurisdiction, and in protectorates of the earlier type, no power of trying 
foreign subjects exists. 

On concurrent jurisdiction of the Courts of the state to which the 
criminal belongs, see p. 81, note a. 

' Merchant Shipping Acts, 18 & 19 Vict. cap. 91, sect ax (1855) ; and 
30 & 31 Vict. cap. 134, sect, zz (Z867). 
y^ There are weighty practical objections which militate against the 

B 
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PABT IIL and even if he be a member of the crew of the foreign vessel 

^^°^'^' he can be tried for treason or misprision of treason. 

^^^^guU- ^ 107. A certain amount of regulatory jurisdiction 

fisheries, affecting waters outside territorial limits is exercised by 

Great Britain through Imperial or Colonial legislation with 

the object of controlling industries connected with the 

products of the sea. Of this kind are the Sea Fisheries Act 

of 1868, the Herring Fishery (Scotland) Act of 1889, and the 

Canadian Fisheries Statute, of the Dominion Parliament, of 

1 886. The last of these asserts jurisdiction on the high seas 

over Canadian subjects alone ; the two former contemplate the 

possibility of bye laws being enforced upon foreigners aa well 

assumption of jurisdiction oyer British sailors senring on board foreign 
ships, and it is very certain that it would be unwise to take power to try 
them for offences committed on the high seas except under reciprocal 
agreements with foreign powers, the scope of which should be confined 
within jealously guarded limits. At the same time occurrences sometimes 
happen which cause legitimate regret that it is not possible to keep 
a jurisdiction in reserve by which flagrant crime could be preyented from 
going whoUy unpunished. A few years ago a couple of Englishmen, part 
of the crew of a German ship, committed murder on the high seas. The 
yessel put into Table Bay, where for some reason which is not apparent 
the men were landed or allowed to go on shore. When application 
for them was made to the Colonial authorities, the latter were unable 
either to try the men or to detain them for extradition. Again, in 
the course of a mutiny on board an Uruguayan yessel, some English- 
men murdered a Russian. The ship was ultimately brought into a 
French port The French courts had no jurisdiction, because the crime 
was oonmiitted by foreigners on board a foreign ship; the English 
courts had no jurisdiction, because the British criminals belonged to 
the ship's crew ; the Uruguayan government took no steps ; and the 
men escaped aU punishment. In principle Great Britain is not 
opposed to the exercise of jurisdiction (comp. p. 81. note a). It is 
to be wished that arrangements could at least be made under which 
the courts should be allowed to take cognizance of grave offences upon 
request to that effect being made by the consul of the state on a vessel 
belonging to which the offence had been committed ; and it would be of 
great advantage that the case of a British subject, member of the crew 
of a foreign ship, who commits a crime on board that ship, and afterwards 
escapes into British territory, should be excepted from the operation of 
the provisions for the non-surrender of nationals which occur ill^nearly aU 
the extradition treaties concluded between Great Britain and other powers. 
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afi upon British subjects in non-territorial waters, but the PART III. 
powers taken with this object were intended only to meet ^"^' ^ 
the case of a fishery treaty by which the subjects both of Great 
Britain and of the other contracting state would be placed 
under regulations in common, and as a matter of fact no bye 
laws affecting foreigners have been made. Save in so very 
exceptional a case as that mentioned below, Great Britain 
neither has the right, nor does she attempt, to exercise 
jurisdiction over foreigners on the high seas in respect of 
fisheries, apart from international agreement. To support 
jurisdiction there must be sovereignty over place or person, 
or there must be consent, or finally the urgency of 
necessity^. 

§ io8. To another form of jurisdiction, resting on a totally Protective 
different basis, foreigners by the terms of the law are equally tion for 
subordinated on the high seas with subjects of Great Britain. J^^^g 
It is provided by statute that *the master of every ship 
required to have a manifest on board shall produce such 
manifest to any officer of the customs who shall come on 
board his ship after her arrival within four leagues of the 
coast of the United Kingdom or of the coast of the Isle of 
Man, and who shall demand the same for his inspection.' 
A copy of the manifest is to be given if demanded ; and 
a penalty of ^loo is imposed for non-production of the 

^ 31 & 3a Vict c. 45 ; 5a & 53 Viot o. 93 ; Revised Statutes of Canada, 
c. 95, sects. 6 & 7. 

There is one exceptional instance in which it would seem that juris- 
diction over fisheries outside territorial limits is enforced upon foreigners. 
The pearl fisheries of Ceylon, which extend to a distance of twenty miles 
firom land, have been the subject of a series of ordinances and regulations 
aifecting all persons whether British subjects or not. The circumstances 
however are peculiar. 'The claim of Ceylon is not to an exceptional 
extent of water forming part of the high seas as incidental to the terri- 
torial sovereignty of the island, but is a claim to the products of certain 
submerged portions of land which have been treated from time immemorial 
by the successive rulers of the island as subjects of property and juris- 
diction.' Behring Sea Arbitration ; Counter Case of Her Majesty's Govern- 
ment ; F^L Papers, United States, Ko. 3, 1893, p. 93. 

U2 
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PART III. original or for non-delivery of the copy. Foreign veBsels 
°°^'^' not being square rigged, on board of which there are subjects 
of the Queen, may be forfeited if found with spirits on board 
within four leagues of the shores of the United Kingdom ; 
and within a hundred leagues the act of shooting maliciously 
at a vessel or boat belonging to the British navy or in the 
revenue service is punishable by penal servitude for life^. 
The jurisdiction thus taken is however uncontentious. 
Whether the law represents a custom or a pretention, 
foreign nations, in so far as they are practically affected by 
it, have conceded to it their acquiescence. The powers taken 
are not put forward as a right; they merely formulate 
consent. Against a state which resisted their exercise they 
would not be maintained. But in their present shape, used 
with moderation, they repose on an agreement which 
though tacit is universal. No civilized country encourages 
offences against the laws of a foreign state when it sees 
that the laws are just and necessary ; and the justice and 
necessity of taking precautionary measures outside terri- 
torial waters, in order that infractions of revenue laws shall 
not occur upon the territory itself, is in principle uncontested. 
Under the Acts in question therefore no right to action is 
taken by Qreat Britain in the high seas, and no right to 
jurisdiction is assumed over subjects of foreign powers, apart 
from the acquiescence of the foreign state to which they 
belong ^ 

^ * 8 & 9 Vict. c. 86. 9 Geo. II. c. 35, was to similftr effect. The provision 

of the Act with reference to malicions shooting &c. would no doubt not 
apply to a foreigner on board a foreign vessel. Ck>mp. % 109. 

' Oomp. Wheaton, Elements of International Law, ed. by Dana, § 1791 
note 108. 

In Le Louis (ii Dodson 945) Lord Stowell said, ' maritime states have 
claimed a right of visitation and enquiry within those parts of the ocean 
adjoining to their shores which the common courtesy of nations has for 
their common convenience allowed to be considered as parts of their 
dominions for various domestic purposes, and particularly for fiscal or 
defensive regulations more immediately affecting their safety and wel£Bire, 
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^ In a more limited degree the Quarantine Act^ sanctions PABTlil. 

the exercise of like powers. It does not confer jurisdiction 'J!' 

over persons or vessels upon the high seas, but it asserts ^^^^g^ 
jurisdiction in respect of acts done on the high seas. 
Certain * formalities are enjoined on vessels liable to quar- 
antine so soon as they pass within two leagues of the 
British coasts; but the Act provides no machinery for 
enforcing these regulations on vessels that do not come 
within the ordinary limits, or communicate with the shore, 
and the Privy Council are aware of no instance of any 
attempt to interfere with any vessel simply passing outside 
the three mile limit, and in fact such interference would 
have been, as far aa they understand, both unnecessary and 
ill^al^.' Quarantine laws are possessed by all countries i 
to such as are of a reasonable nature universal consent is, 
and always would be, given ; and behind universal consent 
it is unnecessary for practical purposes to go. Were there 
any reason for doing so^ enforcement of the British statute 
upon foreigners might be amply justified upon two grounds, 
either of which is independently sufficient. It is admitted 
as a principle of international law that motives of self- 
preservation, sufficiently grave and urgent, warrant a nation 
in overstepping the usual limits of its rights, and in taking 
exceptional measures for its security. Though the legis-"^ 
lation effected by the Quarantine Act is continuing, the / 
occasions on which it is put in force are occasions of I 
emergency when the attack of pestilence is to be fended off, I 
and when in the view of the firamers of the statute no 
measures less general than those prescribed would be ade- 
quate for the purposes of defence. If therefore jurisdiction 

Such are our hoyering laws, which within certain limited distances, more 
or less moderately assigned, sabject foreign yeesels to sach examination.' 
' » 6 Geo. IV. c 78 (iSas). 

' Argument of Sir G. BnsseU before the Tribunal of Arbitration in the 
matter of the Behring's Sea. Beport of the Proceedings, Part t. p. zxo6. 
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PABTiii. were exercised in respect of acts completed on the high 
cHAP^4. g^g^^ 1^^^ calculated to produce effects upon the territory, 
its imposition would conflict with no prindple governing 
the relations of states. But the acts which are pointed at 
by the statute are either not completed upon the high seas 
or are such as to give rise to an absolute presumption that 
they are not intended to be completed there. Communica- 
tion with the territory is of the former kind ; of the latter 
is approach to a port without showing the signals which 
indicate that the vessel approaching is infected. ^ 
Giassifica- § 109. If the foregoing cases in which Great Britain 
foregoing actuaUy exercises, or claims the right to exercise Jurisdiction 
of jurist* ^^ *^® ^8^^ ®^*®» ^^ yr^ reference to acts done there, be 
diction, regarded from the point of view of the ground upon 
which they can be severally supported, they will be found 
for practical purposes to divide themselves into three 
classes: — 

1. Instances in which jurisdiction is exercised over 

persons in virtue of their being British subjects. 

2. Instances in which jurisdiction is exercised over 

foreigners in virtue of their association with 
a British vessel. 

3. Instances in which jurisdiction is exercised, or the 

right to exercise it with or without the consent of 
foreign states, is claimed over foreigners irrespect- 
ively of the national character of the vessel in 
which they are, on the ground of protective 
necessity. 
The first class calls for no further remark than has already 
been made. Upon the second it is almost as unnecessary 
to comment. Although the sovereignty of a state is im- 
perfectly embodied in its merchant ships, there is enough 
of it to exclude the possibility that any other sovereignty 
shall make itself felt ; and no principle of international law 
is more universally recognized than that merchant vessels 
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on the high seas are under the administrative, the civil, the PART ill. 
criminal, and the protective jurisdiction of the state to ^f^^* 
which they belong. With regard to the third class, it has 
been seen that the range is extremely small within which 
the right to exercise jurisdiction over foreigners is asserted ; 
and that a right of jurisdiction is only asserted at all when 
reasons of a wholly exceptional character can be assigned 
in justification. Limited as the range obviously is, there is 
a rule of English law which reduces its extent within 
a narrower space than on a cursory reading of the Acts it 
might seem to cover. It is a presumption of the courts that 
Parliament is unlikely to intend to legislate for the rights or 
liabilities of foreigners who are in no way within the 
jurisdiction of Great Britain, and that to overcome the 
presumption the words of an Act must be express, or 
the context exceedingly dear. When therefore 'the lan- 
guage of a statute is general and may include foreigners' 
so circumstanced ' or not^ the true canon of construction 
is to assume that the legislature has not so enacted 
as to violate the rights of other nations^.' Applying 
this principle to the Act of 8 & 9 Victoria, it becomes 
evident that the provision, which renders malicious shooting 
at a vessel belonging to the British navy punishable by 
penal servitude for life, is not applicable to foreigners on 
board a foreign ship ; and that a foreigner so acting can 
neither be seized at the moment nor be apprehended and 
tried under the Act if subsequently found upon British soil 
or in a British vessel. Every enactment, consequently, or 
provision in an enactment, which affects persons upon the 
high seas with liabilities must be carefully scanned before 
it is applied to foreign subjects who are not already within 
the jurisdiction of Great Britain. 

^ Chief Justioe Cockbom in R. v. Keyn, ii. L. R. Ex. Diy. 63. 
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THE NATURALIZATION ACT, 1870. 
33 Vict. c. 14. 

Whereas it is expedient to amend the law relating to the Afpkhdix 
legal condition of aliens and British subjects : ^ 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. This Act may be cited for all purposes as ' The Naturali- Short 
zation Act, 1870/ *^^®- 

Status of Aliens in the United Kingdom. 

2. Real and personal property of every description maycapacity 
be taken, acquired, held, and diqK)sed of by an alien in the ^ J^*^^®^ 
same manner in all respects as by a natural-bom British property, 
subject ; and a title to real and personal property of every 
description may be derived through, from, or in succession 

to an alien, in the same manner in all respects as through, 
from, or in succession to a natural-bom British subject: 
Provided, — 

(i) That this section shall not confer any right on an alien 
to hold real property situate out of the United 
Kingdom, and shall not qualify an alien for any 
office or for any municipal,- parliamentary, or other 
franchise: 
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(2) That this section shall not entitle an alien to any right 

or privilege as a British subject^ except such rights 
and privileges in respect of property as are hereby 
expressly given to him : 

(3) That this section shall not affect any estate or interest 

in real or personal property to which any person has 
or may become entitled, either mediately or im- 
mediately^ in possession or expectancy, in pursuance 
of any disposition made before the passing of this 
Act, or in pursuance of any devolution by law on 
the death of any person dying before the passing of 
this Act. 



Power of 
natuni" 
lized 
aliens to 
divest 
them- 
selves of 
their 
status in 
certain 
cases. 



8. Where Her Majesty has entered into a convention with 
any foreign state to the effect that the subjects or citizens of 
that state who have been naturalized as British subjects may 
divest themselves of their status as such subjects, it shall be 
lawful for Her Majesty, by Order in Council, to declare that 
such convention has been entered into by Her Majesty ; and 
from and after the date of such Order in Council, any person 
being originally a subject or citizen of the state referred to in 
such Order, who has been naturalized as a British subject, 
may, within such limit of time as may be provided in the 
convention, make a declaration of alienage, and from and after 
the date of his so making such declaration such person shall 
be regarded as an alien, and as a subject of the state to which 
he originally belonged as aforesaid. 

A declaration of alienage may be made as follows ; that is 
to say, — If the declarant be in the United Kingdom in the 
presence of any justice of the peace, if elsewhere in Her 
Majesty's dominions in the presence of any judge of any court 
of civil or criminal jurisdiction, of any justice of the peace, or 
of any other officer for the time being authorized by law in 
the place in which the declarant is to administer an oath for 
any judicial or other legal purpose. If out of Her Majesty^s 
dominions in the presence of any officer in the diplomatic or 
consular service of Her Majesty. 
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4. Any person who by reason of his having been born Appekdix 

within the dominions of Her Majesty is a natural«bom subject, !_ 

but who also at the time of his birth became under the law of How 
any foreign state a subject of such state, and is still such y,^ 
subject, may, if of full age and not under any disability, subjects 
make a declaration of alienage in manner aforesaid, and from to be 
and after the making of such declaration of alienage such ^"^^' 
person shall cease to be a British subject. Any person who 
is bom out of Her Majesty's dominions of a father being 
a British subject may, if of full age, and not under any 
disability, make a declaration of alienage in manner aforesaid, 
and from and after the making of such declaration shall cease 
to be a British subject. 

6. From and after the passing of this Act, an alien shall Alien not 
not be entitled to be tried by a jury de medietale lingua, but J^^ ^ 
shall be triable in the same manner as if he were a natural- ^Mdietate 
bom subject. 

Exjpatriation. 

6. Any British subject who has at any time before, or may Capacity 
at any time after the passing of this Act, when in any foreign ^bject^to 
state and not under any disability voluntarily become naturalized renounce 
in such state, shall, from and after the time of his so having to Her 
become naturalized in such foreign state, be deemed to have Majesty, 
ceased to be a British subject and be regarded as an alien : 
Provided, — 

(i) That where any British subject has before the passing 
of this Act voluntarily become naturalized in a foreign 
state and yet is desirous of remaining a British 
subject, he may, at any time within two years after 
the passing of this Act, make a declaration that he 
is desirous of remaining a British subject, and upon 
such declaration herein-after referred to as a declara- 
tion of British nationality being made, and upon 
his taking the oath of allegiance, the declarant shall 
be deemed to be and to have been continually 
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Appendix a British subject; with this qualification^ that he 

L. shall not, when within the limits of the foreign 

state in which he has been naturalized, be deemed 
to be a British subject unless he has ceased to be 
a subject of that state in pursuance of the laws 
thereof, or in pursuance of a treaty to that dffect : 

(2) A declaration of British nationality may be made, and 
the oath of allegiance be taken as follows ; that is 
to say, — ^if the declarant be in the United Kingdom 
in the presence of a justice of the peace ; if else- 
where in Her Majesty^s dominions in the presence 
of any judge of any court of civil or criminal 
jurisdiction, of any justice of the peace, or of any 
other officer for the time being authorized by law in 
the place in which the declarant is to administer an 
oath for any judicial or other legal purpose. If out 
of Her Majesty's dominions in the presence of any 
officer in the diplomatic or consular service of Her 
Majesty. 

Naturalization and restimption of British Nationality. 

Certificate 7. An alien who within such limited time before making 
al^tion. ^® application herein-after mentioned as may be allowed by 
one of Her Majesty's Principal Secretaries of State, either by 
general order or on any special occasion, has resided in the 
United Kingdom for a term of not less than five years, or has 
been in the service of the Crown for a term of not less than 
five years, and intends, when naturalized, either to reside in 
the United Kingdom, or to serve under the Crown, may apply 
to one of Her Majesty's Principal Secretaries of State for 
a certificate of naturalization. 

The applicant shall adduce in support of his application 
such evidence of his residence or service, and intention to 
reside or serve, as such Secretary of State may require. The 
said Secretary of State, if satisfied with the evidence adduced, 
shall take the case of the applicant into consideration, and 
may, with or without assigning any reason, give or withhold 
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a certificate as he thinks most conducive to the public good^ Appeitdix 
and no appeal shall lie from his decision^ but such certificate 
shall not take effect until the applicant has taken the oath of 
allegiance. 

An alien to whom a certificate of naturalization is granted 
shall in the United Kingdom be entitled to all political and 
other rights^ powers, and privileges^ and be subject to all 
obligations^ to which a natural-bom British subject is entitled 
or subject in the United Kingdom, with this qualification^ 
that he shall not^ when within the limits of the foreign state 
of which he was a subject previously to obtaining his cer- 
tificate of naturalization^ be deemed to be a British subject 
unless he has ceased to be a subject of that state in pursu- 
ance of the laws thereof, or in pursuance of a treaty to that 
effect. 

The said Secretary of State may in manner aforesaid grant 
a special certificate of naturalization to any person with 
respect to whose nationality as a British subject a doubt 
exists, and he may specify in such certificate that the grant 
thereof is made for the purpose of quieting doubts as to the 
right of such person to be a British subject, and the grant of 
such special certificate shall not be deemed to be any admission 
that the person to whom it was granted was not previously 
a British subject. 

An alien who has been naturalized previously to the passing 
of this Act may apply to the Secretary of State for a certifi- 
cate of naturalization under this Act, and it shall be lawful 
for the said Secretary of State to grant such certificate to 
such naturalized alien upon the same terms and subject to the 
same conditions in and upon which such certificate might 
have been granted if such alien had not been previously 
naturalized in the United Kingdom. 

8. A natural-bom British subject who has become an alien Certificate 
in pursuance of this Act, and is in this Act referred to as ^j^^^ to 
a statutory alien, may, on performing the same conditions and British 
adducing the same evidence as is required in the case of an ^*t3^^' 
alien applying for a certificate of nationality, apply to one 
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Appendix of Her Majesty^s Principal Secretaries of State for a oertifi- 

cate^ herein-after referred to as a certificate of re-admission 

to British nationality^ re-admitting him to the status of 
a British subject. The said Secretary of State shall have the 
same discretion as to the giving or withholding of the certificate 
as in the case of a certificate of naturalization^ and an oath of 
allegiance shall in like manner be required previously to the 
issuing of the certificate. 

A statutory alien to whom a certificate of re-admission to 
British nationality has been granted shall, from the date of the 
certificate of re-admission^ but not in respect of any previous 
transaction^ resume his position as a British subject ; with this 
qualification^ that within the limits of the foreign state of 
which he became a subject he shall not be deemed to be 
a British subject unless he has ceased to be a subject of that 
foreign state according to the laws thereof, or in pursuance of 
a treaty to that effect. 

I'he jurisdiction by this Act conferred on the Secretary of 
State in the United Kingdom in respect of the grant of 
a certificate of re-admission to British nationality^ in the case 
of any statutory alien being in any British possession, may be 
exercised by the governor of such possession ; and residence in 
such possession shall^ in the case of such person^ be deemed 
equivalent to residence in the United Kingdom. 

Form of 9. The oath in this Act referred to as the oath of allegiance 

allegiance ^^^^ ^ "^ *^^ ^^^°^ following; that is to say, 

' I do swear that I will be faithful 

and bear true allegiance to Her Majesty Queen Yictoria, 
her heirs and successors, according to Law. So help me 
GOD.' 

National status of married vxymen and infarvt children. 
National 10. The following enactments shall be made with respect 
married ^ *^® national status of women and children : 
andinfiint (^) "^ niarried woman shall be deemed to be a subject of 
children. the state of which her husband is for the time being 

a subject : 
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(2) A widow being a nataral-bom British subject, who has Appskdix 

become an alien by or in consequence of her marriage, 
shall be deemed to be a statutory alien, and may as 
such at any time during widowhood obtain a certifi- 
cate of re-admission to British nationality in manner 
provided by this Act : 

(3) Where the father being a British subject, or the mother 

being a British subject and a widow, becomes an 
alien in pursuance of this Act, every child of such 
father or mother who during in&ncy has become 
resident in the country where the father or mother 
is naturalized, and has, according to the laws of 
such country, become naturalized therein, shall be 
deemed to be a subject of the state of which the 
father or* mother has become a subject, and not 
a British subject : 

(4) Where the father, or the mother being a widow, has 

obtained a certificate of re-admission to British 
nationaUty, every child of such father or mother 
who during infancy has become resident in the 
British dominions with such &ther or mother, shall 
be deemed to have resumed the position of a British 
subject to all intents : 

(5) Where the father, or the mother being a widow, has 

obtained a certificate of naturalization in the United 
Kingdom, every child of such father or mother who 
during in&ncy has become resident with such father 
or mother in any part of the United Kingdom, shall 
be deemed to be a naturalized British subject. 



Supplemental Provi&Uyns. 

11. One of Her Majesty's Principal Secretaries of State Regula- 
may by regulation provide for the following matters : — to^reiri^ 

(i) The form and registration of declarations of British *'»*i<>»- 
nationality : 
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Api^oiz (2) The form and registration of certificates of naturaliza- 
tion in the United Kingdom : 

(3) The form and registration of certificates of re-admission 
to British nationality : 

(4) The form and registration of declarations of alienage : 

(5) The reg^tration by officers in the diplomatic or consular 
service of Her Majesty of the births and deaths of 
British subjects who may be bom or die out of Her 
Majesty's dominions^ and of the marriages of persons 
married at any of Her Majesty's embassies or lega- 
tions: 

(6) The transmission to the United Kingdom for the 
purpose of registration or safe keeping, or of being 
produced as evidence, of any declarations or certifi- 
cates made in pursuance of this Act out of the 
United Kingdom, or of any copies of such declara- 
tions or certificates, also of copies of entries contained 
in any register kept out of the United Kingdom in 
pursuance of or for the purpose of carrying into 
effect the provisions of this Act, 

(7) With the consent of the Treasury the imposition and 
application of fees in respect of any registration 
authorized to be made by this Act^ and in respect 
of the making any declaration or the grant of any 
certificate authorized to be made or granted by this 
Act. 

The said Secretary of State, by a further regulation^ may 
repeal, alter, or add to any regfulation previously made by him 
in pursuance of this section. 

Any regulation made by the said Secretary of State in 
pursuance of this section shall be deemed to be within the 
powers conferred by this Act, and shall be of the same force 
as if it had been enacted in this Act, but shall not so far as 
respects the imposition of fees be in force in any British 
possession, and shall not, so far as respects any other matter, 
be in force in any British possession in which any Act or 
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ordinance to the contrary of or inconsistent with any such Appendix 
direction may for the time being be in force. El^ 

12. The following regulations shall be made with respect Begula- 
to evidence under this Act :— f^^^ 

(i) Any declaration authorized to be made under this Act 
may be proved in any legal proceeding by the 
production of the original declaration^ or of any 
copy thereof certified to be a true copy by one of 
Her Majesty's Principal Secretaries of State, or by 
any person authorized by regulations of one of Her 
Majest/s Principal Secretaries of State to give 
certified copies of such declaration^ and the pro- 
duction of such declaration or copy shall be evidence 
of the person therein named as declarant having 
made the same at the date in the said declaration 
mentioned : 

(a) A certificate of naturalization may be proved in any 
1^^ proceeding by the production of the original 
certificate, or of any copy thereof certified to be 
a true copy by one of Her Majesty's Principal 
Secretaries of State^ or by any person authorized 
by regulations of one of Her Majesty's Principal 
Secretaries of State to give certified copies of such 
certificate : 

(3) A certificate of re-admission to British nationality may 

be proved in any legal proceeding by the production 
of the original certificate, or of any copy thereof 
certified to be a true copy by one of Her Majesty's 
Principal Secretaries of State, or by any person 
authorized by regulations of one of Her Majesty's 
Principal Secretaries of State to give certified copies 
of such certificate. 

(4) Entries in any register authorized to be made in 

pursuance of this Act shall be proved by such copies 
and certified in such manner as may be directed by 
one of Her Majesty's Principal Secretaries of State, 
and the copies of such entries shall be evidence of 
S 
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Appenpiz any matters by this Act or by any regulation of the 

^' said Secretary of State authorized to be inserted in 

the raster : 

(5) The Documentary Evidence Act, 1868, shall apply to 
any regulation made by a Secretary of State, in 
pursuance of or for the purpose of carrying into 
effect any of the provisions of this Act. 



MiaceUaneotis. 

Saving of 18. Nothing in this Act contained shall affect the grant of 

dtM? ""' ^^^^ ^* denization by Her Majesty. 

g^ . 14. Nothing in this Act contained shall qualify an alien to 

to British be the owner of a British ship, 
shipa 

Saving of 15. Where any British subject has in pursuance of this 
priorto ^ Act become an alien, he shall not thereby be discharged from 

expir- any liability in respect of any acts done before the date of his 
ation. V • 1* 

SO becoming an auen. 

Power of 16. All laws, statutes, and ordinances which may be duly 

legislate*^ made by the legislature of any British possession for impart- 

with re- ing to any person the privileges, or any of the privileges, of 

iS^rali- naturalization, to be enjoyed by such person within the 

zation. limits of such possession, shall within such limits have the 

authority of law, but shall be subject to be confirmed or 

disallowed by Her Majesty in the same manner, and subject 

to the same rules in and subject to which Her Majesty has 

power to confirm or disallow any other laws, statutes, or 

ordinances in that possession. 

Definition 17. In this Act, if not inconsistent with the context or 
™^ subject-matter thereof, — 

'Disability^ shall mean the status of being an in&nt, 

lunatic, idiot, or married woman : 
'British possession^ shall mean any colony, plantation, 
island, territory, or settlement within Her Majesty's 
dominions, and not within the United Kingdom, and 
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all territories and places under one legislature are Appeitdiz 
deemed to be one British possession for the purposes of 
this Act : 

'The Governor of any British possession' shall include 
any person exercising the chief authority in such 
possession : 

•Officer in the Diplomatic Service of Her Majesty' shall 
mean any Ambassador, Minister or ChargI d' Affaires, 
or Secretary of Legation, or any person appointed by 
such Ambassador, Minister, Charg^ d' Affaires, or Secre- 
tary of Legation to execute any duties imposed by 
this Act on an officer in the Diplomatic Service of Her 
Majesty : 

'Officer in the Consular Service of Her Majesty' shall 

mean and include Consul-Oeneral, Consul, Vice-Consul, 

and Consular Agent, and any person for the time being 

discharging the duties of Consul-Oeneral, Consul, Yice- 

' Consul, and Consular Agent. 

Repeal of Acta mentioned in Schedule. 

18.. The several Acts set forth in the first and second parts Repeal of 
of the schedule annexed hereto shall be wholly repealed, and 
the Acts set forth in the third part of the said schedule shall 
be repealed to the extent therein mentioned; provided that 
the repeal enacted in this Act shall not affect — 

(i) Any right acquired or thing done before the passing of 
this Act : 

{2) Any' liability accruing before the passing of this Act : 

(3) Any penalty, forfeiture, or other punishment incurred 

or to be incurred in respect of any offence committed 
before the passing of this Act : 

(4) The institution of any investigation or legal proceeding 

or any other remedy for ascertaining or enforcing 
any such liability, penalty, forfeiture, or punishment 
as aforesaid. 
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SCHEDULE. 



Appeitdix Note. — Reference is made to the repeal of the * whole Act ' where portions 
have been repealed before, in order to preclude henceforth the 
necessity of looking back to preyious Acts. 
This Schedule, so far as respects Acts prior to the reign of George the 
Second, other than Acts of the Irish Parliament, refers to the 
edition prepared under the direction of the Record Commission, 
intituled ' The Statutes of the Realm ; printed by Command of His 
Majesty King George the Third, in pursuance of an Address of the 
House of Commons of Great Britain, from original Records and 
authentic Manuscripts.' 



PART L 

ACTS WHOLLY REPEALED, OTHER THAN ACTS OF 
THE IRISH PARLIAMENT. 

Daie, TUU. 

7 Jas. I. c. 2. . .An Act that all such as are to be naturalized 
or restored in blood shall first receive the 
sacrament of the Lord's Supper, and the 
oath of allegiance, and the oath of su- 
premacy. 

II WilL 3. c. 6 ^ • An Act to enable His Majesty's nataral-bom 
subjects to inherit the estate of their 
ancestors, either lineal or collateral, not- 
withstanding their father or mother were 
aliens. 

13 Geo. 2. c. 7. . .An Act for naturalizing such foreign Protes- 
tants and others therein mentioned, as are 
settled or shall settle in any of His Majesty's 
colonies in America. 

* 11& laWm. 3. (Ruif.) 
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Date. Tide. 

20 Geo. 2. c. 44. .An Act to extend the provisions of an Act Appekdiz 
made in the thirteenth year of His present ^- 
Majesty's reign, intituled 'An Act for 
naturalizing foreign Protestants and others 
therein mentioned, as are settled or shall 
settle in any of His Majesty's colonies in 
America,' to other foreign Protestants who 
conscientiously scruple the taking of an 
oath. 

13 Geo. 3. c. 25. . An Act to explain two Acts of Parliament, 

one of the thirteenth year of the reign of 
His late Majesty, 'for naturalizing such . 
foreign Protestants and others, as are 
settled or shall settle in any of His Majesty's 
colonies in America,' and the other of the 
second year of the reign of His present 
Majesty, 'for naturalizing such foreign 
Protestants as have served or shall serve 
as o£Bicers or soldiers in His Majesty's Royal 
American regiment, or as engineers in 
America.' 

14 Geo. 3. c. 84. . An Act to prevent certain inconveniences 

that may happen by bills of naturalization. 
16 Geo. 3. c. 52. • An Act to declare His Majesty's natural-bom 
subjects inheritable to the estates of their 
ancestors, whether lineal or collateral, in 
that part of Great Britain called Scotland, 
notwithstanding their father or mother 
were aliens. 

6 Geo. 4. c. 67. . . An Act to alter and amend an Act passed in 

the seventh year of the reign of His 
Majesty King James the First, intituled 
' An Act that all such as are to be naturalized 
or restored in blood shall first receive the 
sacrament of the Lord's Supper and the 
oath of allegiance and the oath of su- 
premacy.' 

7 & 8 Vict. c. 66. .An Act to amend the laws relating to aliens. 
10 & II Vict. c. 83. • An Act for the naturalization of aliens. 
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PART n. 

Appkkdix acts of the IRISH PARLIAMENT WHOLLY REPEALED. 
I. 
DaU. TiOe. 

14 & 15 Chas. 2. c. 13. An Act for encouraging Protestant strangers 
and others to inhabit and plant in the king- 
dom of Ireland. 

2 Anne, c. 14. . .An Act for naturalizing of all Protestant 
strangers in this kingdom. 

19 & 20 Geo. 3. c. 29. An Act for naturalizing such foreign merchants^ 
traders, artificers, artizans, manufacturers, 
workmen, seamen, farmers, and others as 
shall settle in this kingdom. 

23 & 24 Geo. 3. c. 38. An Act for extending the provisions of an Act 
passed in this kingdom in the nineteenth 
and twentieth years of His Majesty's reign, 
intituled 'An Act for naturalizing such 
foreign merchants, traders, artificers, arti- 
sans, manufacturers, workmen, seamen, 
farmers, and others as shall settle in this 
kingdom.' 

36 Geo. 3. c. 48. . • An Act to explain and amend an Act, 
intituled, 'An Act for naturalizing such 
foreign merchants, traders, artificers, arti- 
sans, manufacturers, workmen, seamen, 
farmers, and others who shall settle in this 
kingdom.' 



PART IIL 

ACTS PARTIALLY REPEALED. 

Extent <if Bqteal 
4 Geo. I. c. 9. .An Act for reviving, con- So for as it makes 
(Act of Irish Par- tinning, andamending perpetual the Act 
liament.) several statutes made of 2 Anne, c. 14. 

in this kingdom here- 
tofore temporary. 
6 Geo. 4. c. 50. . An Act for consolidating The whole of sect. 47. 
and amending the 
laws relative to Jurors 
and Juries. 
3 & 4 Will. 4. c. 91. An Act consolidating and The whole of sect. 37. 
amending the laws 
relating to Jurors and 
Juries in Ireland. 
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THE FOREIGN MARRIAGE ACT, 1892. 
55 & 56 Vict. c. 23. 

Be it enacted by the Queen's most Excellent Majesty, by Appendix 
and with the advice and consent of the Lords Spiritual and ^^' 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. All marriages between parties of whom one at least is Validity of 
a British subject solemnized in the manner in this Act "^'"^s^^ 
provided in any foreign country or place by or before ized 

a marriage oflScer within the meaning of this Act shall be as ^J^^r** 
valid in law as if the same had been solemnized in the provided 
United Kingdom with a due observance of all forms required ^ ^ ' 
by law. 

2. In every case of a marriage intended to be solemnized Notice to 
under this Act, one of the parties intending marriage shall ^J^^ 
sign a notice^ stating the name^ surname^ profession, condition, intended 
and residence of each of the parties, and whether each of the 
parties is or is not a minor, and give the notice to the 
marriage officer within whose district both of the parties have 

had their residence not less than one week then next pre- 
ceding, and the notice shall state that they have so resided. 

8.— (i) The marrriage officer shall file every such notice, Filling in 
and keep it with the archives of his office, and shaU abo, on ^'^_ 
payment of the proper fee, forthwith enter in a book of ingupof 
notices to be kept by him for the purpose, and post up in ^^ ^^' 
some conspicuous place in his office, a true copy of every such 
notice, and shall keep the same so posted up during fourteen 
consecutive days before the marriage is solemnized under the 
notice. 
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Appendix {^) The said book and copy posted up shall be open at 
^- all reasonable times, without fee, to the inspection of any 
person. 

Require- 4. — (i) The like consent shall be required to a marriage 

Uke^oon- ^^^^^ ^^^ -^^^ ^ ^ required by law to marriages solemnized 

sent to in England. 

marriage 

as in (2) Every person whose consent to a marriage is so 

and power ^^^^^ may, at anytime before the solemnization thereof 
^a^^!!i ^^^^^ *^s Act, forbid it by writing the word 'forbidden* 
opposite to the entry of the intended marriage in the book of 
notices, and by subscribing thereto his name and residence, 
and the character by reason of which he is authorized to 
forbid the marriage; and if a marriage is so forbidden the 
notice shall be void, and the intended marriage shall not be 
solemnized under that notice. 

Caveat 5. — (i) Any person may on payment of the proper fee 

miSiuree ®^*^^ ^*^ *^® marriage oflScer a caveat, signed by him or on 

may be his behalf, and stating his residence and the ground of his 

with objection against the solemnization of the marriage of any 

marriage person named therein, and thereupon the marriage of that 

person shall not be solemnized until either the marriage 

officer has examined into the matter of the caveat and is 

satisfied that it ought not to obstruct the solemnization of 

the marriage, or the caveat is withdrawn by the person 

entering it. 

(2) In a case of doubt the marriage officer may transmit 
a copy of the caveat, with such statement respecting it as he 
thinks fit, to a Secretary of State, who shall refer the same 
to the Registrar-General, and the Registrar-General shall 
give his decision thereon in writing to the Secretary of State, 
who shall communicate it to the marriage officer. 

(3) If the marriage officer refuses to solemnize or to 
allow to be solemnized in his presence the marriage of any 
person requiring it to be solemnized, that person may appeal 
to a Secretary of State, who shall give the marriage officer 
his decision thereon. 
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(4) The marriage officer shall forthwith inform the Appendix 
parties of, and shall conform to, any decision given by the ^ ' 
Registrar-Oeneral or Secretary of State. 

6. Where a marriage is not solemnized within three months When 
next after the latest of the following dates :— ^T"*^ 

(a) the date on which the notice for it has been given to f^^ih. 

and entered by the marriage officer under this Act, in three 

months a 
^^> new notice 

(b) if on a caveat being entered a statement has been '^ 

transmitted to a Secretary of State, or if an appeal 
has been made to a Secretary of State, then the 
date of the receipt from the Secretary of State of 
a decision directing the marriage to be solemnized, 

the notice shall be void, and the intended marriage shall not 
be solemnized under that notice. 



7. Before a marriage is solemnized under this Act, each of Oath 

before 
marriage. 



the parties intending marriage shall appear before the marriage ^^ 



officer, and make, and subscribe in a book kept by the officer 
for the purpose, an oath — 

(a) that he or she believes that there is not any impediment 

to the marriage by reason of kindred or alliance, or 
otherwise; and 

(b) that both of the parties have for three weeks immedi- 

ately preceding had thdr usual residence within the 
district of the marriage officer ; and 

(c) where either of the parties, not being a widower or 

widow, is under the ag^ of twenty-one years, that the 
consent of the persons whose consent to the marriage 
is required by law has been obtained thereto, or, as 
the case may be, that there is no person having 
authority to g^ve such consent. 

8. — (i) After the expiration of fourteen days after the Solemn- 
notice of an intended marriage has been entered under this ^*^^^ 
Act, then, if no lawful impediment to the marriage is shown at office in 
to the satis&ction of the marriage officer, and the marriage ^^^^^ 
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Appekbix has not been forbidden in manner provided by this Act, the 
L marriage may be solemnized under this Act. 

and^tiro (^) ^^^^ ^uch marriage shall be solemnized at the 

witneeses. offi/dal house of the marriage officer, with open doors, between 
the hours of eight in the forenoon and three in the afternoon, 
in the presence of two or more witnesses, and may be 
solemnized by another person in the presence of the marriage 
officer, according to the rites of the Church of England, or 
such other form and ceremony as the parties thereto see fit to 
adopt, or may, where the parties so desire, be solemnized by 
the marriage officer. 

(3) Where such marriage is not solemnized according to 
the rites of the Church of England, then in some part of the 
ceremony, and in the presence of the marriage officer and 
witnesses, each of the parties shall declare, 

' I solemnly declare, that I know not of any lawful im- 
pediment why 1 A,B, \or C, Z).] may not be joined in 
matrimony to C JD. [or -4. JB.]/ 
And each of the parties shall say to the other, 
'I call upon these persons here present to witness, that 
I A.B. [or a d] take thee, C. D. [or A.B.\ to be my 
lawful wedded wife \or husband].' 

Marriage 9. — (i) The marriage officer shall be entitled, for every 
mar^ige "^*™ag« solemnized under this Act by him or in his presence, 
officer and to have from the parties married the proper fee. 

registra- 
tion of (2) He shall forthwith register in duplicate every such 
marriages, jj^ju^^j^^ jj^ ^^^ marriage register books, which shall be 
furnished to him from time to time for that purpose by the 
Registrar-Oeneral (through a Secretary of State), according 
to the form provided by law for the registration of marriages 
in England, or as near to that form as the difference of the 
circumstances admits. 

(3) The entry in each book of every such marriage shall 
be signed by the marriage officer, by the person solenmizing 
the marriage, if other than the marriage officer, by both the 
parties married, and by two witnesses of the marriage. 
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(4) All sncli entries shall be made in regular order from Appendix 

the beginning to the end of each book^ and the number of the L 

entry in each duplicate shall be the same. 

(5) The marriage officer by whom or in whose presence 
a marriage is solemnized under this Act may ask of the 
parties to be married the several particulars required to be 
r^^tered touching the marriage. 

10. — (i) In January in every year every marriage officer Annual 
shall make and send to a Secretary of State, to be transmitted i^^^ 
by him to the Registrar-General, a copy, certified by him to copies of 
be a true copy, of all the entries of marriages during the book to 
preceding year in the register book kept by him, and if there ^a^^ 
has been no such entry, a certificate of that fact ; and every 
such copy shall be certified, and certificate given, under his 
hand and official seal. 

(2) The marriage officer shall keep the duplicate marriage 
register books safely until they are filled, and then send one 
of them to a Secretaiy of State, to be transmitted by him to 
the Registrar-General. 

11. — (i) For the purposes of this Act the following officers Marriage 
shall be marriage officers, that is to say : — and^t"eir 

(a) Any officer authorized in that behalf by a Secretary of d^tricts. 
State by authority in writing under his hand (in 
this Act referred to as a marriage warrant) ; and 
(6) Any officer who, under the marriage regulations herein- 
after mentioned is authorized to act as marriage officer 
without any marriage warrant, 
and the district of a marriage officer shall be the area within 
which the duties of his office are exerciseable, or any such less 
area as is assigned by the marriage warrant or any other 
warrant of a Secretary of State, or is fixed by the marriage 
regulations. 

(2) Any marriage warrant of a Secretary of State may 
authorize to be a marriage officer — 

(a) a British ambassador residing in a foreign country to 
the government of which he is accredited, and also 
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Appendix any officer prescribed as an officer for solemnizing^ 

marriages in the official house of such ambassador ; 

{b) the holder of the office of British consul in any foreign 
country or place specified in the warrant ; and 

(c) a governor, high commissioner, resident^ consular or 
other officer, or any person appointed in pursuance of 
the marriage regulations to act in the place of a high 
commissioner or resident, and this Act shall apply 
with the prescribed modifications to a marriage by or 
before a governor^ high conmiissioner, resident^ or 
officer so authorized by the warrant, and in such 
application shall not be limited to places outside Her 
Majesty's dominions. 

(3) If a marriage warrant refers to the office without 
designating the name of any particular person holding the 
office^ then, while the warrant is in force, the person for the 
time being holding or acting in such office shall be a marriage 
officer. 

(4) A Secretary of State may, by warrant under his hand, 
vary or revoke any marriage warrant previously issued under 
this Act. 

(5) Where a marriage officer has no seal of his office, any 
reference in this Act to the official seal shall be construed 
to refer to any seal ordinarily used by him, if authenticated 
by his signature with his official name and description. 

Marriages 12. A marriage under this Act may be solemnized on board 
Her Ma- ^^® ^^ ^®^ Majesty's ships on a foreign station, and with 

jeaty's respect to such marriage — 
ships on , , 

foreign (a) subject to the marriage regulations a marriage warrant 

^^^^ of a Secretary of State may authorize the commanding 

officer of the ship to be a marriage officer ; 

(6) the provisions of this Act shall apply with the pre- 

scribed modifications. 

Ayoidance 13. — (i) After a marriage has been solemnized under this 
jeotions to -^^^ ^^ shsll not be necessary, in support of the marriage, to 
marriages give any proof of the residence for the time required by or in 

Digitized by CjOOQ iC 



APPENDIX II. 26d 

pursuance of this Act of either of the parties previous to the Appendix 

marriage, or of the consent of any person whose consent L 

thereto is required by law, nor shall any evidence to prove the on account 

contrary be g^ven in any l^;al proceeding touching the fom^i-** 

validity of the marriage. ties or 

^ ^ authority 

(i) Where a marriage purports to have been solemnized of officer. 

and registered imder this Act in the official house of a British 
ambassador or consul, or on board one of Her Majesty^s ships, 
it shall not be necessary in support of the marriage, to give 
any proof of the authority of the marriage officer by or before 
whom the marriage was solemnized and roistered, nor shall 
any evidence to prove his want of authority, whether by 
reason of his not being a duly authorized marriage officer or 
of any prohibitions or restrictions under the marriage regula- 
tions or otherwise, be given in any legal proceeding touching 
the validity of the marriage. 

14. If a marriage is solemnized under this Act by means of Forfeiture 
any wilfully faJse notice signed, or oath made by either party ^Jyln 
to the marriage, as to any matter for which a notice, or oath, case of 

is by this Act required, the Attorney General may sue for marriage, 
the forfeiture or all estate and interest in any property in 
England accruing to the offending party by the marriage; 
and the proceedings thereupon, and the consequences thereof, 
shall be the same as are provided by law in the like case with 
regard to marriages solemnized in England according to the 
rites of the Church of England. 

15. If a person — Punish- 

ment of 
(a) knowingly and wilfully makes a false oath or signs false oath 

a false notice, under this Act, for the purpose of ^' '^******' 

procuring a marriage, or 

(6) forbids a marriage under this Act by falsely represent- 
ing himself to be a person whose consent to the 
marriage is required by law, knowing such represen- 
tion to be false, 

such person shall suffer the penalties of perjury, and may be 
tried in any coimty in England and dealt with in the same 
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AppEirDix manner in all lespectB as if the offence had been committed in 
that county. 

Evidence. 16. — (i) Any book^ notice, or document directed by this 
Act to be kept by the marriage officer or in the archives 
of his office, shall be of such a public nature as to be ad- 
missible in evidence on its mere production from the custody 
of the officer. 

{2) A certificate of a Secretary of State as to any house, 
office, chapel, or other place being, or being part of, the 
official house of a British ambassador or consul shall be 
conclusive. 

Applica- 17. All the provisions and penalties of the Marriage 

Registra- Registration Acts, relating to any registrar, or r^^ter of 

tionActs marriages or certified copies thereof, shall extend to every 

j^et. marriage officer, and to the registers of marriages imder this 

Act, and to the certified copies thereof (so far as the same are 

applicable thereto), as if herein re-enacted and in terms made 

applicable to this Act, and as if every marriage officer were 

a registrar under the said Acts. 

Registra- 18. Subject to the marriage regulations, a British consul, 
or person authorized to act as British consul, on being satisfied 



tion of 
marriagee 



solemn- by personal attendance that a marriage between parties, of 
local law. whom one at least is a British subject, has been duly solemnized 
in a foreign country, in accordance with the local law of the 
country, and on payment of the proper fee, may roister the 
marriage in accordance with the marriage regulations as having 
been so solemnized, and thereupon this Act shall apply as if 
the marriage had been registered in pursuance of tiiis Act, 
except that nothing in this Act shall affect the validity of the 
marriage so solemnized. 

Power 19. A marriage officer shall not be required to solemnize 

Bole^oiL- * niarriage, or to allow a marriage to be solemnized in his 
tion of presence, if in his opinion the solemnization thereof would be 
wj^^*^ inconsistent with international law or the comity of nations ; 
marriage Provided that any person requiring his marriage to be 
ent with Solemnized shall, if the officer refuses to solemnize it or allow 
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it to be solemnized in his presence^ have the right of appeal Appbndu 
to the Secretary of State given by this Act ^' 

20. The proper fee under this Act shall be such fee as may tionallaw. 
for the time being be fixed under the Consular Salaries and Pees 
Fees Act^ 1891 ; and the fee so fixed as respects a consul shall vict. 0^36. 
be the fee which may be taken by any marriage officer ; and 
the provisions relating to the levying^ application, and re- 
mission of and accounting for fees under that Act shall apply 
to the same when taken by any marriage officer who is not 
a consul. 

21. — (i) Her Majesty the Queen in Council may make Power 

reg^ations (in this Act referred to as the marriage regu- ^ij^jj^^ 

lations) — regula- 

tiona. 
(a) Prohibiting or restricting the exercise by marriage 

officers of their powers under this Act in cases where 

the exercise of those powers appears to Her Majesty 

to be inconsistent with international law or the comity 

of nations, or in places where sufficient facilities appear 

to Her Majesty to exist without the exercise of those 

powers^ for the solemnization of marriages to which 

a British subject is a party ; and 

(6) Determining what offices, chapels^ or other places are, 
for the purposes of marriages under this Act^ to be 
deemed to be part of the official house or the office of 
a marriage officer ; and 

(c) Modifying in special cases or classes of cases the require- 

ments of this Act as to residence and notice^ so far as 
such modification appears to Her Majesty to be con- 
sistent with the observance of due precautions against 
clandestine marriages ; and 

(d) Prescribing the forms to be used under this Act ; and 

(e) Adapting this Act to marriages on board one of Her 

Majesty's ships; and to marriages by or before 
a governor, high commissioner, resident, or other 
officer, and authorising the appointment of a person 
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Appendix to act under this Act in the place of a high com- 

^^' missioner or resident ; and 

(f) Determining who is to be the marriage officer for the 
purpose of a marriage in the official house of a British 
ambassador, or on board one of Her Majesty's ships^ 
whether such officer is described in the regulations or 
named in pursuance thereof, and authorising such 
officer to act without any marriage warrant; and 

{g) Determining the conditions under which and the mode 
in which marriages solemnized in accordance with the 
local law of a foreign country may be r^^tered under 
this Act ; and 

(h) Making such provisions as seem necessary or proper for 
carrying into effect this Act or any marriage regu- 
lations; and 

(i) Varying or revoking any marriage regulations previously 
made. 

(2) All regulations purporting to be made in pursuance 
of this section may be made either generally or with reference 
to any particular case or class of cases, and shall be published 
under the authority of Her Majesty's Stationery Office, and 
laid before both Houses of Parliament, and deemed to be 
within the powers of this Act, and shall while in force have 
effect as if enacted by this Act. 

(3) Any marriage regulations which dispense for any 
reason, whether residence out of the district or otherwise, with 
the requirements of this Act as to residence and notice, may 
require as a condition or consequence of the dispensation, the 
production of such notice certificate, or document, and the 
taking of such oath, and may authorise the publication or 
grant of such notice, certificate, or document, and the charge 
of such fees as may be prescribed by the regulations ; and the 
provisions of this Act, including those enacting punishments 
with reference to any false notice or oath, shall apply as if the 
said notice, certificate, or document were a notice, and such 
oath were an oath, within the meaning of those provisions. 
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22. It is hereby declared that all marriages solemnized Appendix 

within the British lines by any chaplain or officer or other 

person officiating under the orders of the commanding officer Validity of 
of a British army serving abroad^ shall be as valid in law as |»^i!^m^- 
if the same had been solemnized within the United Kingdom, ^7^^^°^ 
with a due observance of all forms required by law. lines. 

23. Nothing in this Act shall confirm or impair or in Saving, 
anywise affect the validity in law of any marriage solemnized 
beyond the seas, otherwise than as herein provided, and this 

Act shall not extend to the marriage of any of the Royal family. 

24. In this Act, unless the context otherwise requires, — Defini- 
The expression ' B/Cgistrar-General ' means the Registrar- **^'^** 

Oeneral of Births, Deaths, and Marriages in England : 

The expression 'Attorney General' means Her Majesty's 
Attorney General, or if there is no such Attorney- 
General, or the Attorney General is unable or incompetent 
to act. Her Majesty's Solicitor General, for England : 

The expression 'the Marriage Registration Acts' means 
the Act of the session of the sixth and seventh years of 
the reign of King William the Fourth, chapter eighty- 
six, intituled 'An Act for registering births, deaths, 
and marriages in England' and the enactments amending 
the same : 

The expression 'official house of a marriage officer' means, 
subject to the provisions of any marriage r^^ations, the 
office at which the business of such officer is transacted, 
and the official house of residence of such officer, and, in 
the case of any officer, who is an officer for solemnizing 
marriages in the official house of an ambassador, means 
the official house of the ambassador : 

The expression 'consul' means a consul-general, consul, 
vice-consul, pro-consul, or consular agent : 

The expression 'ambassador' includes a minister and 
a charg^ d'a&ires: 

The expression 'prescribed' means prescribed by marriage 
regulations under this Act. 
T 
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Appendix 25. This Act shall come into operation on the first day of 



II. 



Com- 
menoe- 



January next after the passing thereof. 

26. — (i) The Acts specified in the schedole to this Act are 
mentof hereby repealed to the extent in the third column of that 
^' Schedule mentioned, 

and Provided that — 

savings. ^^j ^^y Order in Council in force under any Act so repealed 
shall continue in force as if made in pursuance of 
this Act ; and 
(£) any proceedings taken with reference to a marriage^ any 
register book kept, and any warrant issued in pur- 
suance of the Acts hereby repealed, shall have effect 
as if taken^ kept^ and issued in pursuance of this 
Act ; and 
(c) The fees which can be taken in pursuance of the Acts 
hereby repealed may continue to be taken in like 
manner as if fixed in pursuance of the Consular 
Salaries and Fees Act^ 1S91, and may be altered 
accordingly; and 
{d) The forms prescribed by or in pursuance of the Acts 
hereby repealed may continue to be used as if 
prescribed by an Order in Council under this Act. 
(a) Every marriage in fact solemnized and registered by or 
before a British consul or other marriage officer in intended 
pursuance of any Act hereby repealed shall^ notwithstanding 
such repeal or any defect in the authority of the consul or the 
solenmization of the marriage elsewhere than at the consulate, 
be as valid as if the said Act had not been repealed^ and the 
marriage had been solemnized at ihe consulate by or before 
a duly authorised consul; 

Provided that this enactment shall not render valid any 
marriage declared invalid before the passing of this Act by 
any competent court, or render valid any marriage either of 
the parties to which has^ before the passing of this Act, 
lawfully intermarried with any other person. 

27. This Act may be cited as the Foreign Marriage Act^ 
1892. 
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SCHEDULE. 



Afpxhdix 

II. 



ENACTMENTS REPEALED. 



Searion &iid Ghaptar. 


Title. 


Bxtent of BepeaL 


4 Geo. 4. C. 91. 


An Act to relieve His Majesty's 
subjects from all doubt con- 
cerning the validity of 
certain marriages solemnized 
abroad. 


The whole Act, so 
far as unrepealed. 


la k 13 Vict c 68. 


The Consular Marriage Act, 
1849. 


The whole Act 


31 & 3a Vict. c. 61. 


The Consular Marriage Act, 
i86a 


The whole Act. 


33 & 34 ^ic^ <^ 14* 


The Naturalization Act, 1870. 


In section eleven, 
the words, 'and 
of the marriages 
of persons mar- 
ried at any of 
Her Majesty's 
embassies or le- 
gations.' 


53 ft 54 Vict c. 47. 


The Marriage Act, 1890. 


The whole Act. 


54 & 55 Vict, c 74- 


The Foreign Marriage Act, 
1891. 


The whole Act. 



T a 
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Apfe«dix foreign marriages order in council, 1892. 



Whereas, by 'The Foreign Marriage Act, 1892' (in this 
Order referred to as the Foreign. Marriage Act), certain 
enactments relating to the marriage of British subjects 
outside the United Kingdom are consolidated, and Her 
Majesty the Queen in Council is authorized to make R^u- 
lations for the purposes therein specified : 

Now, therefore. Her Majesty, by virtue and in exercise 
of the powers conferred by the said Act or otherwise 
enabling Her in this behalf, is pleased, by and with the 
advice of Her Privy Council, to order, and it is hereby 
ordered, as follows :— 

Etiibassy Marriages. 

1. The person before and by whom a marriage under the 
Foreign Marriage Act may be solemnized and registered in 
an Embassy house in a foreign country shall either be the 
Ambassador, or the officer for the time being performing the 
duties of the Ambassador, or be any of the Secretaries 
attached to the Embassy from time to time appointed for the 
purpose in writing by the Ambassador or by the officer 
performing his duties; and for the purpose of marriages 
solemnized in such Embassy house, such Ambassador, officer 
performing his duties, or Secretary shall, without any marriage 
warrant, be a Marriage officer. 

2. For the purpose of the Foreign Marriage Act and these 
Regulations, the house in which a British Ambassador resides 
in the foreign country to the Government of which he is 
accredited, or which is occupied by him in that country for 
the purposes of his Embassy, shall be deemed to be the 
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official house of such Ambassador, and is in this Order referred Appetoix 
to as the Embassy house, and every place within the precincts — L 
or curtilage of any such house, and any church or chapel 
annexed to such house, or for the time being used with the 
consent of the Government to which the Ambassador is 
accredited as the chapel thereof, shall be deemed to form part 
of the Embassy house. 

For the purpose of marriages in an Embassy house, the 
expression ^ office,' when used with respect to the place where 
any act or thing shall or may be done, shall be construed to 
refer to such part of the Embassy house as the Ambassador 
may from time to time appoint as being sufficiently accessible 
to the public. 

Embassy and Consular Marriages. 

8. Where a marriage can be solenmized at a British 
Consulate in a foreign country, the leave of the Ambassador 
shall be obtained before the marriage is solemnized in the 
Embassy house in that country. 

4. — (i) Where a marriage according to the local law of 
a foreign country is valid by English law, then before the 
marriage is solemnized in that country imder the Foreign 
Marriage Act, whether in an Embassy house or at a Con- 
sulate, the Marriage officer must be satisfied either — 

(a) That both the parties are British subjects ; or 

(6) If only one of the parties is a British subject, that 
the other is not a subject or citizen of the country ; 
or 

(c) If one of the parties is a British subject, and the other 
a subject or citizen of the country, that sufficient 
facilities do not exist for the solemnization of the 
marriage in the foreign country in accordance with 
the law of that country. 

(a) If a marriage officer, by reason of anything in this 
Article, refuses to solemnize or allow to be solemnized in his 
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Appekdh presence the marriage of any person requiring such marrlag^e 

L to be solemnized, that person shall have the right of appeal 

to a Secretary of State given by section 5 of the Foreign 
Marriage Act. 

5. In the case of any marriage under the Foreign Marriage 
Act, if it appears to the marriage officer that the woman 
about to be married is a British subject, and that the man is 
an alien, he must be satisfied that the marriage will be 
recognized by the law of the foreign country to which the 
alien belongs. 

6. The following modifications of the requirements of the 
Foreign Marriage Act as to residence and notice which appear 
to Her Majesty to be consistent with the observance of due 
precautions against the solemnization of clandestine marriages, 
shall have effect in cases where one only of the parties has 
dwelt within the district of the Marriage officer : — 

(i) A marriage may be solemnized under the Foreign 
Marriage Act in the official house of a Marriage officer in 
whose district one of the parties has dwelt — 

(a) If the marriage officer is satisfied that such notice as is 
mentioned below in Sub-Articles (3) and (4) of this 
Article, has been given of the intended marriage in 
the place where the other party has dwelt ; or 

(6) If a Secretary of State is satisfied that the intended 
marriage is not clandestine, and that adequate notice 
has been given, and gives permission for the same to 
be solemnized. 

(2) In either case the oath, affirmation, or declaration under 
section 7 of the Foreign Marriage Act shall, in addition to 
the matters specified in sub-sections (a) and (c) of that section, 
state that one of the parties has for three weeks immediately 
preceding had his or her usual place of abode within the 
district of the marriage officer, and further state the place 
where the party who has not dwelt within that district has, 
within three months immediately preceding, had for three 
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consecutive weeks his or her usual place of abode, and the Appendix 
notice which has been given in that place during those three _ 

weeks. 

(3) The notice to be given where the marriage is not 
solemnized with the special permission of a Secretary of State 
shall, if the party has dwelt in a foreign country, be given, 
entered, and posted up in the manner and during the period 
provided by the Foreign Marriage Act, in like manner as if 
the marriage were to be solemnized by or before a Marriage 
officer in that country, and the Marriage officer to whom the 
notice is given in that country shall, on payment of the proper 
fee, give a certificate that the notice has been so g^ven and 
posted up, and that he is unaware of any impediment which 
should obstruct the solemnization of the marriage. 

(4) If the party dwells in a place in the United Kingdom, 
the notice shall be given in the like manner and on payment 
of the like fee as if that party were about to be married in 
that place, and in England or Ireland shall be given to the 
Superintendent Registrar or Registrar, and in Scotland shall 
be given by proclamation of banns ; and the Superintendent 
Registrar or Registrar shall deal with the notice and give 
a certificate for marriage in like manner and on payment of 
the like fee as in the case of a marriage in his district : and 
the Session Clerk of the parish in which the banns were 
proclaimed in Scotland shall, in like manner and on payment 
of the like fee as in the case of a marriage in his district, give 
a certificate of proclamation of such banns. 

Conavlar Marriages. 

7. For the purpose of marriages to be solemnized by or 
before a marriage officer who is also a Consul as defined by 
the Foreign Marriage Act, every place within the curtilage or 
precincts of the house in which the Consul is for the time 
being resident, or of the building which is for the time being 
used for the purpose of his office, shall be part of the official 
house of such marriage officer, and every place to which the 
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Apfehdix public have ordinary access in such official house shall be 
deemed to be part of the office of such marriage officer. 

Registration of Marriages by Foreign Law. 

8. — (i) A Consular officer shall not be required to attend 
at the solemnization of a marriage solemnized in accordance 
with the local law unless the marriage is solemnized at the 
place where he is appointed to reside, nor unless the proper 
fee has been previously paid to him. 

(2) The Consular officer shall forthwith, after the 
solemnization of the marriage, register the marriage in 
duplicate in books furnished to him by the Registrar-General 
through a Secretary of State for the purpose, separate from 
any register books provided for marriages solemnized by him, 
and shall register the same in accordance with section 9 of 
the Foreign Marriage Act, save that if the person by whom 
the marriage has been solemnized declines to sign the same, 
the Consular officer shall enter the name of that person, and 
the fact that he declines to sign the same. 

(3) The Consular officer shall transmit copies and the 
certificate and the book when filled in manner provided by 
section 10 of the Foreign Marriage Act. 

(4) Nothing in this Order shall authorize any officer who 
is not a Consular officer to register a marriage solemnized in 
accordance with the local law. 

(5) The expression 'Consular officer' includes a Consul- 
Oeneral, Consul, Vice-Consul, Pro-Consul, Consular Agent, 
and any person for the time being authorized to discharge 
the duties of Consxd-General, Consul, Vice-Consul, or Consular 
Agent. 

High Commissioners^ Ac, 

9. — (x) A Secretary of State, by a written authority under 
section 11 of the Foreigfn Marriage Act, may authorize 
a person to act in the place of a High Commissioner or 
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Resident mentioned in that section^ outside of Her Majesty's Appendix 
dominions. 

(a) If a Secretary of State gives such authority, or, in 
pursuance of the said section, authorizes any High Com- 
missioner, Resident, or other officer outside Her Majesty's 
dominions, not being an Ambassador or a Consul, to be 
a marriage officer, then, for the purpose of marriages solem- 
nized and registered by or before any High Commissioner, 
Resident, or officer, or person so authorized, expressions in 
the Foreign Marriage Act shall be construed as follows : — 

(a) Expressions referring to the district of a marriage 
officer shall be construed to refer to the district for 
which such High Commissioner, Resident, or officer, 
or person is authorized to act for the purpose of the 
Foreign Marriage Act ; 

(5) The expression 'official house of a marriage officer' 
shall be construed to refer to the building or part of 
a building or place specified in the document by 
which he is authorized to act ; 

(c) The expression * office,' when used with respect to the 
place at which any act or thing shall or may be done, 
shall be construed to refer to such portion of the 
building, part^ or place so specified as is ordinarily 
accessible to the public. 

Her Majesty's Ships. 

10. — (i) Marriages, under the Foreign Marriage Act, on 
board one of Her Majesty's vessels may be solemnized by or 
before a commanding officer of such rank and of such vessel 
as is for the time being authorized for that purpose by or. in 
pursuance of any Admiralty instructions, and for the purpose 
of any such marriages a commanding officer so authorized 
shall, without any written warrant, be a Marriage officer, and, 
for the purpose of such marriages, expressions in the Foreign 
Marriage Act shall be construed as follows : — 
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Apmroix (a) Expressions referring to the district of a marriage 

— 1- officer shall be construed to refer to such parts of the 

foreign station to which the commanding officer is 

attached as may be specified in that behalf by 

Admiralty instructions ; 

(6) The expression 'official house of a marriage officer' 
shall be construed to refer to the vessel of the said 
commanding officer ; 

(c) The expression * office/ when used with respect to the 
place where any act or thing shall or may be done, 
shall be construed to refer to the part of the ship on 
which public notices are affixed. 

(a) The commanding officer^ before he solemnizes a mar- 
riage^ shall be satisfied that, at the port or place where the 
marriage is solemnized, sufficient facilities do not exist for the 
solemnization of the marriage on land, either in accordance 
with the local law of the country or in accordance with the 
Foreign Marriage Act. 

(3) The requirements of the Foreign Marriage Act as to 
residence and notice shall be modified as follows, namely, not 
less than three weeks' notice of the intended marriage must 
have been given in such public manner, or to such relatives or 
friends of the parties, as satisfies the commanding officer that 
as much notice of the intended marriage has been given as 
would be given if the marriage took place in England, and 
that the marriage is not clandestine. 

11. The forms in the Schedule to this Order, or forms to 
the like effect, shall be used in all cases to which they are 
applicable. 

Definitional ike. 

12. In this Order the expression 'Ambassador' includes 
Minister and Charg^ d' Affaires, and references to the Embassy 
or Embassy house shall be construed accordingly. 

Other expressions have the same meaning as in the Foreign 
Marriage Act. 
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18. This Order shall come into operation on the first day of Appehdix 



January, one thousand eight hundred and ninety-three, and 
from and after that day the Order in Council made on the 
twenty-fourth November, one thousand eight hundred and 
ninety-one, with respect to foreign marriages, shall be 
repealed. 

14. This Order may be cited as ' The Foreign Marriages 
Order in Council, 1892.' 



11. 



SCHEDULE. 

Forms. 

No. I. — Notice of Marriage. 

To the [British Consul-General or Consul] at 

I hereby give you notice that a marriage is intended to be 
had within three calendar months from the date hereof 
between me and the other party herein named and described 
(that is to say) : — 



Name 
andSnnuune. 



CD, 



Condition. 


Bank or 
Profetdon. 


A«e. 


Besidanoo. 


Bachelor 
Spinster 




Of full age 
Minor 





Length 
FBaaidenoe. 



Witness my hand, this day of 

(Signed) A. B., or 
CD. 
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Appekdix No. 2. — Form of Oath. 

II. 

I, A. B., of , make oath and say as follows : — 

1. A marriage is proposed to be solemnized between me 
and C. D. 

2. I believe that there is not any impediment in kindred 
or alliance^ or other lawful hindrance to the above marriage. 

8. Both I and (7. D. have for three weeks immediately 
preceding this date had our usual place of abode within the 
district of \here insert the ofidal title of the marriage 
ojfficer, and, in the case of a Conwtd, the place where he is 
appointed to reside], that is to say^ I at ^ and 

a jD., at 

4 Neither I nor C. D, is under the age of 2i years ; [or, 
as the case may he, I am under the age of 2i years, but I am 
the widow of , who died on the day of 

, i8 ], [or I am under the age of ai years, 
and the consent of 0, H., whose consent is required to my 
marriage, is given as shown by the writing under his hand 
now shown to me and marked .] 

Note. — Where the requirements of the Foreign Marriage 
Act as to residence have been dispensed withy the form of 
paragraph 3 of the oath by A.JB. will be as follows : — 

I have for three weeks immediately preceding this date 
had my usual place of abode within the district of [here 
insert the ofidal title of the marricLge officer ^ and, in the 
case of a Consul, the pla/^e where he is appointed to reside^ 
namely, at , and to the best of my knowledge and 

belief C D. has, within three months immediately preceding 
this date, namely, for three consecutive weeks from the 
day of to the day of , had his [or her] 

usual place of abode at , and notice of our 

intended marriage has been given there during those weeks 
by , as appears by the certificate now shown to me 

and marked 
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And the form of paragraph 3 of the oath by CD. wUl he Appbhdix 
as follows : — ^^ 

I have within three months immediately preceding this 
date, namely^ for three consecutive weeks from the 
day of to the day of , had my usual 

place of abode at ^ and notice of our intended marriage 

was given there during those weeks by , as appears 

by the certificate now shown to me and marked , and 

to the best of my knowledge and belief A, B. has for three 
weeks immediately preceding this date had her [or his] usual 
place of abode within the district of [here insert the official 
title of the marriage offi/:er, and, in the case of a Consul^ 
the place where he is appointed to reside]. 

Where a Secretary of State has been scUisfied that 
adequate notice has been given, and gives permission for 
the solemnization of the marriage, the form of so much of 
paragraph 3 of the oath as relates to the notice of the 
intended marriage will be as follows : — 

A notice of our intended marriage has been given by \here 
state what notice has been given], as appears by the certi- 
ficate [or other evidence of the notice] now shown to me and 
marked , and a Secretary of State has been satisfied 

that such notice is adequate and has given permission for the 
marriage to be solemnized. 

N.B. — Any person entitled, under 51 & 25 Vict, cap, 46 
{the ^ Oaths Act, 1888'), or otherwise, to affirm or declare 
may m^ke an affirmation or declaration in liew of an oath. 



No. 3. — Form of Certificate of Notice. 

J, A. B., British Consul [or as the case may be], of , 

hereby certify that on the day of , 18 , 

I received the following notice of marriage [here insert the 
words of the notice], and that such notice was entered and 
was posted up in my Consulate in the manner and during the 
period provided by the 'Foreign Marriage Act, 1892/ as if 
the marriage was to be solemnized in my Consulate, and that 
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Appendix I am not aware of any impediment which should obgtract 
the solemnization of the above marriage. 

No. 4. — Certificate of Copy of Register. 

ly , [Consul, or^ as the case may be], residing 

at , do hereby certify that this is a true copy of the 

entries of marriages registered in my office, from the entry of 
the marriage of A. B. and (7. D., number one^ to the entry of 
the marriage of J2. 8. and 7. F., number /ote^^Ti. 

Witness my hand and seal, this day of , 

18 . 

(Signature and official seal of the 
Marriage Officer.) 
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FOREIGN JURISDICTION ACT, 1890. 
53 & 54 Vict. c. 37. 

Whereas by treaty, capitulation, grant, usage, sufferance. Appendix 
and other lawful means, Her Majesty the Queen has juris- ^^' 
diction within divers foreign coimtries, and it is expedient to 
consolidate the Acts relating to the exercise of Her Majesty's 
jurisdiction out of Her dominions : 

Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows : 

1. It is and shall be lawful for Her Majesty the Queen to Exercise 
hold, exercise, and enjoy any jurisdiction which Her Majesty diction 
now has or may at any time hereafter have within a foreign in foreign 
country in the same and as ample a manner as if Her Majesty ^^^^^' 
had acquired that jurisdiction by the cession or conquest of 
territory. 

2. Where a foreign country is not subject to any government Exercise 
from whom Her Majesty the Queen might obtain jurisdiction ^iition 
in the manner recited by this Act, Her Majesty shall by virtue over 

of this Act have jurisdiction over Her Majesty's subjects for the gubjects in 
time being resident in or resorting to that country, and that countries 
jurisdiction shall be jurisdiction of Her Majesty in a foreign regular 
country within the meaning of the other provisions of this Act. ^JjJJ^' 

3. Every act and thing done in pursuance of any jurisdiction Validity 
of Her Majesty in a foreign country shall be as valid as if donein 
it had been done according to the local law then in force in pursuance 
that country. diction.' 
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Appendix 4. If in any proceeding, civil or criminal^ in a court in 

1 Her Majesty's dominions or held under the authority of Her 

Evidence Majesty any question arises as to the existence or extent of any 
isteiM^or jurisdiction of Her Majesty in a foreign country, a Secretary 
extent of of State shall, on the application of the court, send to the court 
tion in within a reasonable time his decision on the question, and his 
foreign decision shall for the purposes of the proceeding be final 

(a) The court shall send to the Secretary of State, in 
a document under the seal of the court, or signed by a judge 
of the court, questions framed so as properly to raise the 
question, and sufficient answers to those questions shall be 
returned by the Secretary of State to the court, and those 
answers shall, on production thereof, be conclusive evidence of 
the matters therein contained. 

Power to 5. — (i) It shall be lawful for Her Majesty the Queen in 
^toento " Council, if She thinks fit, by Order to direct that aU or any 
in First of the enactments described in the First Schedule to this Act^ 
^ " * or any enactments for the time being in force amending or 
substituted for the same, shall extend, with or without any 
exceptions, adaptations, or modifications in the Order men- 
tioned, to any foreign country in which for the time being 
Her Majesty has jurisdiction. 

(2) Thereupon those enactments shall, to the extent of that 
jurisdiction, operate as if that country were a British pos- 
session, and as if Her Majesty in Council were the Legislature 
of that possession. 
Power 6. — ( I ) Where a person is charged with an offence cognizable 

pe^ns ^y * British court in a foreign country, any person having 
charged authority derived from Her Majesty in that behalf may, 
oflfenees ^7 warrant, cause the person so charged to be sent for trial 
for trial to ^o any British possession for the time being appointed in that 
possession, behalf by Order in Council, and upon the arrival of the person 
so charged in that British possession, such criminal court of 
that possession as is authorized in that behalf by Order in 
Council, or if no court is so authorized, the supreme criminal 
court of that possession, may cause him to be kept in safe and 
proper custody, and so soon as conveniently may be may 
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inquire of ^ try, and determine the offence^ and on conviction Appbkdix 

pnniah the offender according to the laws in force in that L 

behalf within that possession in the same manner as if the 
offence had been committed within the jurisdiction of that 
criminal court. 
Provided that — 

(a) A person so charged may^ before being so sent for trials 

tender for examination to a British court in the 
foreign country where the offence is alleged to have 
been committed any competent witness whose evi- 
dence he deems material for his defence and whom 
he alleges himself unable to produce at the trial in 
the British possession ; 

(b) In such case the British court in the foreign country 

shall proceed in the examination and cross-examina- 
tion of the witness as though he had been tendered 
at a trial before that courts and shall cause the 
evidence so taken to be reduced into writings and 
shall transmit to the criminal court of the British 
possession by which the person charged is to be tried 
a copy of the evidence^ certified as correct under the 
seal of the court before which the evidence was 
taken^ or the signature of a judge of that court : 

(c) Thereupon the court of the British possession before 

which the trial takes place shall allow so much of 
the evidence so taken as would have been admissible 
according to the law and practice of that courts had 
the witness been produced and examined at the trial, 
to be read and received as legal evidence at the trial : 
{d) The court of the British possession shall admit and give 
effect to the law by which the alleged offender would 
have been tried by the British court in the foreign 
country in which his offence is alleged to have been 
committed^ so far as that law relates to the criminality 
of the act alleged to have been committed, or the 
nature or degree of the offence^ or the punishment 
thereof^ if the law differs in those respects from the 
law in force in that British possession. 
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AppEimiz ^^2) Nothing in this section shall alter or repeal any law, 

— 1 statate^ or usage by virtue of which any offence committed 

out of Her Majesty^s dominions may^ irrespectiyely of this 

Act^ be inquired of^ tried^ determined^ and punished within 

Her Majesty's dominions^ or any part thereof. 

Proyision 7. Where an offender convicted before a British court in 

Spanish- ^ foreign country has been sentenced by that court to suffer 

mentof death, penal servitude, imprisonment, or any other punish- 

oonyicted. ment, the sentence shall be carried into effect in such place as 

may be directed by Order in Council or be determined in 

accordance with directions given by Order in Council, and the 

conviction and sentence shall be of the same force in the 

place in which the sentence is so carried into effect as if the 

conviction had been made and the sentence passed by a 

competent court in that place. 

Validity of 8^ Where, by Order in Council made in pursuance of this 
u^er ^* Act, any British court in a foreign country is authorised to 
Order in order the removal or deportation of any person from that 
country, that removal or deportation, and any detention for 
the purposes thereof, according to the provisions of the Order 
in Council, shall be as lawful as if the order of the court were 
to have effect wholly within that country. 

Power to 9. It shall be lawful for Her Majesty the Queen in Council, 

riadktion' ^^ Order, to assign to or confer on any court in any British 

to Britiah possession, or held tmder the authority of Her Majesty, any 

in'^iMwes j^irisdiction, civil or criminal, original or appellate, which may 

within lawfully by Order in Council be assigned to or conferred on 

J^c any British court in any foreign country, and to make such 

tion Act. provisions and regulations as to Her Majesty in Council seem 

meet respecting the exercise of the jurisdiction so assigned or 

conferred, and respecting the enforcement and execution of 

the judgements, decrees, orders, and sentences of any such 

court, and respecting appeals therefrom. 

Power to 10. It shall be lawful for Her Majesty the Queen in 
^ders in Council to revoke or vary any Order in Council made in 
Council, pursuance of this Act. 
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11. Every Order in Council made in pursuance of this Act Afpbhdiz 
shall be laid before both Houses of Parliament forthwith after 
it is made^ if Parliament be then in session, and if not^ forth- Laying 
with after the commencement of the then next session of p^^. 
Parliament, and shall have effect as if it were enacted in this ment, and 

. . eif eot of 

Act. Orders in 

Goulicil. 

12. — (i) If any Order in Council made in pursuance of this In what 
Act as respects any foreign country is in any respect repug- o5S^ in 
nant to the provisions of any Act of Parliament extending to Council 
Her Majesty^s subjects in that country, or repugnant to any repug- 
order or r^pilation made tmder the authority of any such*^*^^' 
Act of Parliament, or having in that country the force and 
effect of any such Act^ it shall be read subject to that Act, 
order, or regulation^ and shaU^ to the extent of such repug- 
nancy^ but not otherwise^ be void. 

{%) An Order in Council made in pursuance of this Act 
shall not be, or be deemed to have been, void on the ground of 
repugnancy to the law of England unless it is repugnant to 
the provisions of some such Act of Parliament^ order, or 
regulation as aforesaid. 

18. — (i) An action, suit, prosecution, or proceeding against Provisions 
any person for any act done in pursuance or execution or^^ti^nof 
intended execution of this Act, or of any enactment repealed pewons 
by this Act, or of any Order in Council made under this Act, under 
or of any such jurisdiction of Her Majesty as is mentioned in J^^ 
this Act, or in respect of any alleged neglect or default in the tion Acts, 
execution of this Act, or of any such enactment. Order in 
Council, or jurisdiction as aforesaid, shall not lie or be 
instituted — 

(a) in any court within Her Majesty^s dominions, unless it 
is commenced within six months next after the act, 
neglect, or default complained of, or in case of 
a continuance of injury or damage within six months 
next after the ceasing thereof, or where the cause of 
action arose out of Her Majesty's dominions within 
six months after the parties to the action, suit, pro- 
U 2 
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Appbtdix secution^ or proceeding have been witliin the juris- 

L diction of the court in which the same is instituted ; 

nor 

(6) in any of Her Majesty^s courts without Her Majesty's 
dominions^ unless the cause of action arose within the 
jurisdiction of that courts and the action is commenced 
within six months next after the act^ neglect, or 
default complained of ^ or^ in case of a continuance of 
injury or damage^ within six months next after the 
ceasing thereof. 

(2) In any such action^ suit^ or proceedings tender of 
amends before the same was commenced may be pleaded in 
lieu of or in addition to any other plea. If the action^ suit^ 
or proceeding was commenced after such tender, or is proceeded 
with after payment into court of any money in satisfaction of 
the plaintiff's claim, and the plaintiff does not recover more 
than the sum tendered or paid, he shall not recover any costs 
incurred after such tender or payment, and the defendant shall 
be entitled to costs, to be taxed as between solicitor and client^ 
as from the time of such tender or payment ; but this provision 
shall not affect costs on any injunction in the action, suit, or 
proceeding. 

14. It shall be lawful for Her Majesty the Queen in Council 
to make any law that may seem meet for the government of 
Her Majesty's subjects being in any vessel at a distance of 
not more than one hundred miles from the coast of China or 
of Japan, as fully and effectually as any such law might be 
made by Her Majesty in Council for the government of Her 
Majesty's subjects being in China or in Japan. 

Provision 15. Where any Order in Cotmcil made in pursuance of this 
jeotoof^' Act extends to persons enjoying Her Majesty's protection, 

Indian 
princes. 



Jurisdic- 
tion over 
ships in 
certain 
Eastern 
seas. 



Defini- 
tions. 



that expression shall include all subjects of the several princes 
and states in India. 

16. In this Act, — 

The expression 'foreign country' means any country or 
place out of Her Majesty's dominions : 
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The expression 'Britisli court in a foreign country' means Appendix 

any British court having jurisdiction out of Her Majesty's L 

dominions in pursuance of an Order in Council whether 
made under any Act or otherwise : 

The expression ' jurisdiction ' includes power. 

17. The Acts mentioned in the Second Schedule to this Power to 

Act may be revoked or varied by Her Majesty by Order in ^^^cte 

Council. i>» Second 

Schedule. 

18. The Acts mentioned in the Third Schedule to this Act BepeaL 
are hereby repealed to the extent in the third column of that 
schedule mentioned : Provided that,— 

(i) Any Order in Council, commission, or instructions made 
or issued in pursuance of any enactment repealed by 
this Act^ shall, if in force at the passing of this Act^ 
continue in force, xmtil altered or revoked by Her 
Majesty as if made in pursuance of this Act; and 
shall, for the purposes of this Act, be deemed to have 
been made or issued under and in pursuance of this 
Act; and 

(a) Any enactment. Order in Council, or document referring 
to any enactment repealed by this Act shall be con- 
strued to refer to the corresponding enactment of this 
Act. 

19. — (i) This Act may be cited as the Foreign Jurisdiction Short 
Act, 1890. *^*^^- 

(a) The Acts whereof the short titles are given in the First 
Schedule to this Act may be cited by the respective short titles 
given in that schedule. 
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Sections 5, 
19. 



SCHEDULES. 
FIRST SCHEDULK 



Senion 
andCbaptor. 



xa k 13 Yiot. 
0. 96. 



14 k 15 Viet 
c. 99. 

17 ft z8 Viet, 
e. Z04. 

igkao Yiot. 
c. 1x3. 



flaYiet 0.90. 



aa ft 93 Yiet. 
0. 63. 



93 ft a4 Yict. 
0. laa. 



TiUe. 



An Act to proyide for the 
Prosecution and Trial in 
Her Majesty's Colonies 
of Offences committed 
within the jurisdiction 
of the Admiralty. 

An Act to amend the law 
of eyidence. 



The Merchant 
Act, 1854. 



Shipping 



Act Act to provide for 
taking evidence in Her 
Majesty's Dominions in 
relation to civil and com- 
mercial matterspending 
before Foreign Tribun- 



An Act to provide for 
taking evidence in Suits 
and Proceedings pend- 
ing before Tribunals in 
Her Majesty's Domin- 
ions, in places out of 
the jurisdiction of such 
tribunals. 

An Act to afford Facilities 
for the more certain As- 
certainment of the Law 
administered in one 
Part of Her Majesty's 
Domiidons, when plead- 
ed in the Courts of 
another Part thereof. 

An Act to enable the Legis- 
latures of HerMajes^s 
Possessions Abroad to 
make Enactments simi- 
lar to the Enactment of 
the Act ninth G^rge the 
Fourth, chapter thirty- 
one, section eight. 



Enaotmente which 

may be extended by 

Order in OooBcU. 



The whole Act 



Sections seven 
and eleven. 



PartX 



The whole Act. 



The whole Act. 



The whole Act 



The whole Act 



Short Title. 



Admiralty 
Offences 
rColonial) 
Act) X849. 



Evidence Act^ 
1851. 



Foreign 
Tribunals 
Evidence 
Act, 1859. 



Evidence by 
Commission 
Act, 1859. 



British Law 
Ascertain- 
ment Act, 
1859. 



Admiralfcy 
Offences 
(Colonial) 
Act, i86a 
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and Ghaptw. 



94 & 95 Vict. 
0. iz. 



30 k 31 Vict, 
c. 194. 

37 & 38 Vict 
C.94. 

44 ft 45 Vict 
c 69. 

48 ft 49 Vict. 
0.74. 



Title. 



An Act to afford facilities 
for the better ascertain- 
ment of the Law of 
Foreign Countries when 
pleaded in Courts with- 
in Her Mi^est/s Do- 
minions. 

The Merchant Shipping 
Act, 1867. 

The Conveyaneing (Scot- 
landj Act, 1874. 

The Fugitive Offenders 
Act, 1881. 

The Evidence by Com- 
mission Act, Z885. 



which 
may be extended by 
Order in Goandl. 



The whole Act 



Section eleven. 

Section fifty- 
one 

The whole Act 
The whole Act. 



Short TltlA. 



Apfbrdiz 

in. 



Foreign Law 
Ascertain- 
ment Act, 
1861. 



SECOND SCHEDULE. 



Acts which Toay he revoked or varied by Order in Council. Section 17. 



Seesion and Chapter. 


Title. 


Extent of BepeaL 


94 ft 95 Vict. C. 31. 
96 ft 97 Vict. c. 35. 


An Act for the prevention 
and punishment of offences 
committed by Her Majesty's 
subjects within certain ter- 
ritories adjacent to the 
colony of Sierra Leone. 

An Act for the prevention 
and punishment of offences 
committed by her Majesty's 
subjects in South Africa. 


The whole Act. 
The whole Act. 
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Apfbnsiz 

m. 

Section i8. 



THIRD SCHEDULE. 
EnadmerUa r&peaUd. 



6e«don and Chapter. 


Title or Short TiUe. 


Extent of BepeeL 


6 & 7 Vict. c. 94. 


The Foreign Jurisdiction Act, 
1843. 


The whole Act. 


90 & ai Vict. 0. 75. 


An Act to oonfiim an order in 
Ck>uncil concerning the ex- 
ercise of jurisdiction in 
matters arising within the 


The whole Act. 


38 & 09 Vict. c. 116. 


The Foreign Jurisdiction Act 
Amendment Act, 1865. 


The whole Act. 


39 & 30 Vict. c. 87. 


The Foreign Jurisdiction Act 
Amendment Act, 1866. 


The whole Act. 


33 & 34 Vict. 0, 55. 


The Riam and Straits Settle- 
ments Jurisdiction Act, 
1870. 


The whole Act. 


38 k 39 Vict, c 85. 


The Foreign Jurisdiction Act, 
X875. 


The whole Act. 


39 & 40 Vict. c. 46. 


An Act for more effectually 
punishing offences against 
the laws relating to the 
slave trade. 


Sections four and 
six. 



41 k 4a Vict. c. 67. 



The Foreign Jurisdiction Act, 
1878. 



The whole Act. 
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INDEX OF STATUTES 



wmum III 
George II. 



aa Henry VII. 

33 » 
35 
ia& 13 

4 

9 »> 
36 „ 
13 George III, 

43 „ 

4 George lY. 

6& 7 

7 & 8 

8 & 9 

ia&i3 
17 & 18 



18 & 19 
a4&a5 
a8&a9 
39^30 

30 ft 31 

31 ft 3a 

33 



William IV. 
Victoria 



38 ft 39 
38*39 

39 ft 40 
41 ft 49 
4a ft 43 
44 ft 45 

5a 
5a ft 53 
53ft54 



54ft55 
55 ft 56 



PAOX 

c 8 31. 

e. a3 13. 

c. a 13. 

c. a 3a. 

c ai 19, ai, a8, 135. 

c. 35 st^sn, 

c. 33 (Lord H&rdwicke's Act) . no, 119, 194. 

c. ai i9> a8, 135. 

c. 113 13. 

c. 91 85. 

c 78 a44. 

a 6a 76, i5on. 

c. 94 (Foreign Jurisdiction Act, 1843) 9, 150 n, 151 n, 

c. 66 a8,43,49n,75n. 

c 86 a44> a47. 

c 68 85. 

c 104 (Merchant Shipping Act, 1854) 79 n, a3a n, 

341 n. 



J1 


c 91 a4i n. 


11 


C.3 »3. 


11 


c. 116 31 «> 196, ia8. 


» 


c. 87 aai n. 


11 


c. 134 341 n. 


If 


C.45 »4a. 


n 


c. 14 (Naturalization Act, 1870) . 18, 19, aa, 34, 




a8,3i, 33»S4i, 45, 49«» S^, 




54, 55, "5, 136, 130, 141. 


11 


c. 51 330. 


11 


0. 85 33in. 


11 


c. 46 138. 


11 


c. 67 aai ». 


19 


c a9 118. 


11 


0.69 155- 


11 


c. 10 17, 75- 


» 


c. 33 343. 



e. 37 (Foreign Jurisdiction Act, 1890) zo, i5o«s 151'^, 

155, 164,331, 
830. 

c 50 '7« 

c. as (Foreign Marriage Act, 189a) 17, 86,87, 100, 

ii8,i93,aoa, 
835. 
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-AiHca 144, 153 n, 156, i59f x^*- 

Africa, South ax6. 

Brunei i66ny an. 

China . . . « . 196, ia8, 139, 158, 159 n, 164, i66n, 

171-51 188, 191, 19a. 

Ck>rea 157, 179-5. 

Cyprus aa5yaa6fi. 

Egypt (see Ottoman Empire). 

Foreign Haixiage (189a) . 8^ 88, 90, 91, 93, 95, 97, 99, 1949 

ao3. 

Gold Coast at5. 

Japan (m China). 

Morocco ia6, ia8, 138, 144, 147, 157, i64t 

166 n, 171, 173, 188. 
Muscat 138, 157, 166 IS 171, 175, 191. 

Ottoman Empire .... ia6, 139, 138, 159, 164, 166 n, 16711, 

168, 173-5, 188, 190, 19a. 

Pacific ai5, a3i, a3a, 836. 

Pacific, Western .... aia n. 

Persia ia6, ia8, 138, 159, 164, z66n, 171, 

X7a-5, 188, 190, 19a. 
Persian Coasts and Islands . 161, 164 n. 

Siam xa6, 138, 144, 155 n, 157, 164, 166 n, 

17a, I73» ^9h 19a.- 
Somali Coast azi, aian. 

Tripoli (m0 Ottoman Empire). 

Zanzibar i66n, an. 
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INDEX OF CASES 



PAOS 

Abbott 9. Abbott 147 n. 

Abd-ul-Mesaih 9. Fftira 136, 165 n, 183, 190. 

Atkinson v. The Newcastle Walwworks 84 n. 

Beamish v. Beamish ...... 198. 

Boai-geoise, Be ...,«. . 35 n. 

Brinkley v. The Attorney General , aoa n. t 

Brooke v, Brooke loin. 

Butler V. Freeman xion. 

Calvin's Case « . 19 n. 

Catherwood v, Caslon ...... aoo n. 

Catterall 9. Catterall . . . . • 199 n. 

Dalrymple 9. Dalrymple 11 in. 

De Geer 9. Stone ign, 

Harvey 9. Fitzpatrick I5in. 

Hautz 9. Sealy X99*^ 

Hyde 9. Hyde aoa n. 

Indian Chief, The iSan. 

Jewell's lessee 9. Jewell 199 n. 

Kent 9. Burgess zxzn. 

King of Spain 9. Hullet and Widder . . 193. 

Laoon 9. Higgins iiin. 

Lautour 9. Teesdale 194 ^ 

Le Louis ^44 n. 

Lerouz 9. Brown 84 n. 

Maclean 9. Crystall Z99) 900 n. 

Maltass 9. Maltass i8z. 

Middleton 9. Janverin 11 in. 

Papayanni 9. The Russian Steam Navigation and 

Trading Company aia n. 

Patterson 9. Gaines 199 *^ 

Pitts 9. La-Fontaine 147 >»• 

Queen 9. Millis I97> ^i ^ 
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PAAl 

Reg. V. Anderson 14, 341 n, 

„ Azzopardl 13. 

» Carr 14. 

,y Keyn 047. 

„ Lopez a4in. 

Ruding V. Smith iii. 

Scrlmshire r. Scrimshire no. 

Shedden v, Patrick ain. 

Tootal*8 Trusts 165*1, 183. 

Waldegrave Peerage laon. 

Wall's, (Governor, Case 13. 

Warrender v, Warrender 009 n. 
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Annam aogn. 

Berlin Gonferenoe, General Act of 907, 314. 

Berlin, Treaty of • . * . . . 138 n. 

Brunei 906, aio. 

Brussels Conference, General Act of . 907, 914. 

Cambodia, Treaty of Houdong, 1863 909 n. 

„ Pnom-Penh, 1884 . 909 n. 

China 143, 144 n, 149, 158, 163. 

Congo Free State ...... 149, 155, 169. 

Corea 143, 144 n, 146, 149, 

155, 169. 

Egypt 159*1, 159 n. 

Japan 149, 169. 

Madagascar 149, 159, 169. 

Morocco, Treaties of 1798 and 1760 . . 140 n. 

» „ 1856 146, 149. 155- 

„ Convention of Madrid . 138 n, 147 n, 

Muscat 138 n, 155. 

Ottoman Empire. Capitulations . . 133, 996. 

„ „ Treaty of the Dardanelles 133 n, 146, 153 n, 169. 

,, „ „ Adrianople 13411. 15411. 

„ „ Protocol of 1868 143, 147. 

Persia, Treaty of Tourkmantchal . 143,154,160*1. 

>r M Pans 138*1,149,169. 

Siam . . 144*1, 146, i49r i55» 

156*1, z69. 

Zanzibar 910. 
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ABERDEEN, Lord, on persons of 
British origin bom abroad, 66. 

Alienage, declaration of^ 18, 51. 

Annam, 909. 

Argentine Confederation, Law of the, 
40, 48 n, 49, 6a. 

Arrest of criminals, 141, 143, 145, 155. 

Austria, Law of, 34, 60^ 64, 114, 1161 

BANKKUPTOY, 186. 

Belgium, Law of, 38, 60, 64. 

Blackburn, Mr. Justice, quoted, 941 n. 

Bolivia, Law of^ 47 n, 6a, 64* 

Bombay, Supreme Court oi^ 179, 175, 
193 ft. 

BrazU, Law of, 38, 39» 47 «» 6a, 64, 65, 
"3. 

British Law, meaning of the term, 
165 n, 166. 

British seaman, meaning of the term, 
94X n. 

British subjects, who are, 18-71, 90, 
xa7-3i ; natural bom, 18, ao, 55-65, 
139 ; naturalized, 19, aa, 94, a6, a8, 
30» 34-41, 74, 89, 140 ; Colonial, a8, 
74; Indian, 74, 139, 189; regis- 
tration of, ia9 ; on board foreign 
vessels, 81 n, 341 ; in employment 
in an Eastern state, 151. 

Brougham, Lord, quoted, ax. 

Brunei, x66 n, 906, 91a 

Bulgaria, Law of; 38, 39, 61, 64, 138 n. 

CAIRNS, Lord, quoted, 84 n. 

Cambodia, 909. 

Capitulations, with the Ottoman 

Porte, 153. 
Ceylon, 943 n. 
Chapels, ambassadorial and consular, 

95,97, 1x8 n. 
Chile, Law of, 38, 69, 64. 
China, 139 »*» i53- 
Chitty, Mr. Justice, quoted, 183. 
Cockbum, Chief Justice, quoted, 39, 

67 n, 947. 
Colombia, Law of, 38, 48 n. 
Comity, 7 n ; in relation to consular 

marriages, 109. 



Common Law, its action outside the 
British dominions, 19, 109-14, 
I90 n, 194, 197, 937, 940. 

Constantinople, Supreme Couxt of, 
X47, 168, x88, X91, X99n. 

Consuls, powers and ftmctions o^ 15, 
73-101, x39>8o, X86-93. 

Cook Islands, 915 n. 

Coiea, X55 n, 

Costa Riea, Law of, 39, 60, 64, 
65. 

Courts, Consular, X36, 147, i^n, x68 ; 
jurisdiction in ^tes of £uiopean 
civilization, 78, 8x ; in eastern 
states, 199, 149, X47-^a, 153, 168-79, 
X86-93, aia n ; jurisdiction with 
respect to diplomatic and consular 
agents, 192 ; with respect to the 
territorial sovereign, X93 ; power 
of deciding upon their own com- 
petence, 151 n, X93. 

Cranworth, Lord, quoted, X98. 

Cyprus, 993, 995. 

DENIZENS 31. 35 n. 

Denmark, Law of, 38, 6a 

Deportation, administration, 174, X78. 
180 n; with a view to irisi, 175, 
176 ; for puri>oses of punishment, 
176. 

Deserters, Agreements for surrender 
of, 83. 

Diplomatic Agents, powers and func- 
tions of, X5, 73, 85. 

Divorce, effects of, 41 n, 51, 99. 

Domicil, 130 n ; as affecting nation- 
ality. 57. 59» ^i. 64> 65 ; as affecting 
marriage, 90 ; in oriental countries, 
x8o; in relation to bankruptcy, 
187 ; in relation to matrimonial 
causes, X89. 

ECUADOR, Law of, 43, 69, 65. 
Egypt, 147 n, 159 n, X59 n ; Court for, 

X69. 
Ellice Islands, 331. 
Embassies, marriages at, 85, ii5->8; 

the official house, 94. 
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FISHERIES, reguUtion of, fl4fl. 

Foreigners, rights of a state with re* 
giurd to, 73; under protection of 
Great Britain, 141, i4an; on British 
ships, 340 ; in independent bar* 
barous countries, 339. 

France, Law of, 09 m^ 35, 41 n, 4a, 
56-60, 105 n. 

Fi^inghuysen, Mr., quoted, 38 n, 64 n. 

Friendly Islands, 231. 

GERMANY, Law o^ 36, 60, 64, 65, 

84, 116, 327. 
Gibraltar, Supreme Court of, 171, 175, 

188, 192 n, 
Gilbert Islands, 015 n. 
Greece, Law of; 38, 39, 41 n, 60, 64, 65. 
Guatemala, Law of, 41 n, 6a, 64, 6$. 

HAITI, Law oi^ 43. 

Hardwicke, Lord, quoted, no ik 

High Commissioner, 15, 295, 233, 235. 

High Seas, British jurisdiction on 
the, 23^47?; oifences committed 
on board British yessels, 78, 81, 
240 ; olTenoes commited by British 
subjects on foreign vessels, 81 n, 241. 

Hong Kong, Supreme Court of, 175. 

Hudson's Bay Company, 19591. 

Hungary, Law o^ 35, 60, 64, 65. 

ILLEGITIMACT, in relation to 
nationality, 20, 21, 59, 65. 

Indian native states, subjects o^ 127, 
22891. 

Infants, aaa Minors. 

Ionian Islands, 205. 

Italy, Law o^ 37, 41 n, 61, 64, x 14, x 15. 

JAPAN, 139 n, 153, 202. 

LEVANT COMPANY, 9, 149 n. 
Lushington, Dr., quoted, x8x, 199 n, 

200 ft, 212 ft. 

Luxemburg, Law of^ 40^ 

MADAGASCAR, 153, 20a 

Malay Peninsula, 21a 

Marriage, effect of, on nationality, 41, 
49» 5o» 125; nullity of , 44 ; by 
British agents in foreign states, 
85>ii8 ; in eastern countries, 193 ; 
in barbarous countries, 235 ; per 
verba de praeeentij 109, 194, 197, 
237 ; religious, 88, 97, 113, 1x7 ; on 
board vessels of war in foreign ports, 
X18 ; within the lines of a British 
army in foreign territory, 120 ; 
recognition of, by territorial state, 
97, io6» xo9> ii4» iao> 196; con- 



tracted according to the lex loeiy 89, 
X06, 1 15-7, 196, 20X, 202, 237 ; poly- 
gamous, 189, 201, 203 ; of British 
women with aliens, 45 fS 49» 90, 
103, 108, 109; of foreign women 
with British subjects, 41, 43, 47 n, 

90, ">3- 
Marriage Officer, 86-90^ 99, 106, 193, 

ass. 
Marriage Warrant, 86, 92. 
Married women, effect of the Act of 

1844 upon the nationality of, 43. 
Matrimonial Causes, 188. 
Maule, Mr. Justice, quoted, 84 n. 
Mauritius, Supreme Court of, 172. 
Mexico. Law of, 61, 64, 65. 
Minors, 22, 26^ 36 fi, 52, 91. 
Monaco^ 205. 
Morocco, 14091, 153, x88. 
Muscat, i53i 

NATIONALITY, British, 18-70; 
double, 54, 65, 90, 91, 139; im- 
perfect, 69 ; persons without any, 
30^ 49, 51 ; loss of British, 44 ; loss 
of by laws of foreign countries, 
34-41 ; recovery of British, 52, 55 ; 
of foreign, 54. 

Naturalization in the United King- 
dom, its acquisition, 24 ; its effects, 
aSi 55; ^ Colonies, 28, 90, 127, 
234 ft; in India, 30; in a foreign 
state, 45 ; by operation of law, 46 ; 
in eastern states, X25 ; impossi- 
bility of in barbarous countries, 
X30 ; inchoate or imperfect, 69. 

Naturalized aliens, 24, 28, 30^ 34, 41, 
74189. 

Naval Courts, 78. 

Navigator Islands, 23 x. 

Netherlands, Law of, 38, 6x, 64. 

New Guinea, 2x2 fi. 

Niger Coast Pretectorate, 213 91. 

Norway Law of, 38, 39, 6a 

Notarial functions of consuls, X7, 75 ; 
of diplomatic agents, 75. 

Nubar Pasha, quoted, X53f». 

Nyassa districts, 213 fi. 

OFFICIAL house of diplomatic and 
consular agents, 93, 95. 

Oil Rivers Protectorate, eee Niger 
Coast Protectorate. 

Orders in Council, provisions respect- 
ing in the Foreign Jurisdiction 
Act, XX. 

Ottoman Empire, X47 f», X53 ; Law oi^ 
X24, X25, X38fi. X47fi, x6xfi, X96. 

PALMEBSTON, Lord, quoted, 123. 



Digitized by 



Google 



304 



INDEX. 



Paraguay, Law of, 6a, 64, 6$. 

Passports, 74, 198. 

Persia, 171, 188. 

Peru, Law of, 38, 6a, 113. 

Phoenix Islands, 315 n. 

Police powers, 134 w, 143 5, 154, I73» 

179. 
Portugal, Law of, 38, 4a, 61, 64, 

65. 

Prerogative, in relation to foreign 
jurisdiction, 8 ; to protectorates, 
aaa. 

Privy Council, appeals to, 17a 171. 

Probate jurisdiction, 190. 

Proconsuls, 18, 86. 

Protected states in India, 30591; 
natives o^ 12511, 137, ia8, 189, 
aa8?i. 

Protection, right and duty of, in 
regard to subjects, 4, 7a, 134 ; to 
whom given, 39, 54, 66^ 137 n, 137 ; 
of subjects of foreign powers placed 
under the protection of Great 
Britain, 143 n ; of houses and ships, 
X43 ; whether to be given to natives 
of protectorates, 337. 

Protectorates, 304 ; natives o^ 337. 

Protectorates, of Brunei, 306, sio ; of 
the Niger, 316, 317 n ; of the Niger 
Coast, aT3 n ; of North Borneo, 
307 n ; of Sarawak, 307 n ; of the 
Somali Coast, an ; of South AfHca, 
316; of Zanzibar, 310; French, 
ao8 ; Qerman, ao8. 

QUARANTINE Act, 345. 

REGISTRATION, of births and 
deaths, 77 ; of marriages, 88, 97, 
99, 303 ; of British subjects in 
eastern states, 139. 

Regulations, power to make for secur- 
ing conformity to local laws, 165, 
16711, 173. 

Residence, in what it consists, 33, 
96, 87*1. 

Revenue Jurisdiction on the High 
Seas, 343. 

Roumania, Law of, 38, 39, 60, 64, 
138 n. 

Russell, Lord, quoted, 67 n, 134. 



Russell, Sir Charles, quoted, 345. 
Russia, Law of, 37, 60, 64, 117. 
Russian Jews under British pro- 
tection, 137 tu 

SALVADOR, Law of, 38. 39, 6a 
Santa Cruz, a3a 
Servia, Law of, 38, 40, 60, 64. 
Shanghai, Supreme Court of, 188, 191, 

193 n. 
Ships, British, in foreign ports, 80, 

8x n ; in oriental ports, 141, 143 ; 

on the high seas, 940. 
Ships, foreign, British subjects on 

board, 8z n, 941. 
Ships of war, marriages on, 85, it8. 
Spheres of Influence, 998. 
Siam, 155 M. 

Simpson, Sir E. quoted, izo. 
Solomon Islands, 9X9 n, 915 n. 
Somali Coast, 911, 919 n. 
Sovereignty, divisibility of, 993. 
Spain, X40 n ; Law of, 40, 48 n, 60, 

65, 103 fi. 
Stowell, Lord (Sir W. Scott), quoted, 

XX9, 189 n, 944 n. 
Straits Settlements, Supreme Court 

of the, X79, X99. 
Strozzi, Letters patent given to 

Lorenzo, X39. 
Sweden, Law of, 38, 39, 60. 
Switzerland, Law of, 40, 60, X05 n, x xs. 

TIDJARET COURT, 161 n. 

UNION ISLANDS, 9x5 n. 

United States, Law of, 38, 4X, 69, 64, 

Uruguay, Law of, 38, 43, 47 «, 69,64, 

YECINDAD, 48 n. 

WAR, effect of on persons of double 

nationality, 68. 
Wensleydale, Lord, quoted, X98. 
Westlake, Mr., quoted, X84. 
Widowhood, effect of^ 4x n, 43, 51. 
Willes, Mr. Justice, quoted, X98. 

ZANZIBAR, 166 n, 9x0. 
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